Date: August 17, 2022

At a meeting of the Town of Brookhaven Industrial Development Agency (the
“Agency”), held on the 17th day of August, 2022, at 1 Independence Hill, 2nd Floor,
Farmingville, New York 11738, the following members of the Agency were:

Present:

Recused:

Excused:

Also Present:

Frederick C. Braun III, Chairman

Felix J. Grucci, Jr., Vice Chair (via Zoom)
Martin Callahan, Treasurer -

Ann-Marie Scheidt, Secretary

Gary Pollakusky, Asst. Secretary (via Zoom)
Frank C. Trotta, Asst. Treasurer

Lisa M. G. Mulligan, Chief Executive Officer
Lori LaPonte, Chief Financial Officer

Jocelyn Linse, Executive Assistant

Amy Illardo, Administrative Assistant

Annette Eaderesto, Esq., Counsel to the Agency
Barry Carrigan, Esq., Transaction Counsel

After the meeting had been duly called to order, the Chairman announced that among
the purposes of the meeting was to consider and take action on certain matters pertaining to
acquisition of a leasehold interest in and title to a certain industrial development facility more
particularly described below (G4 18197, LL.C 2022 Facility) and the leasing of the facility to
G4 18197, LLC.

The following resolution was duly moved, seconded, discussed and adopted with the
following members voting:
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Voting Aye Voting Nay

Braun
Grucci

Callahan

Scheidt

Pollakusky

Trotta



RESOLUTION OF THE TOWN OF BROOKHAVEN INDUSTRIAL
DEVELOPMENT AGENCY APPROVING THE ACQUISITION,
CONSTRUCTION AND EQUIPPING OF A CERTAIN INDUSTRIAL
DEVELOPMENT FACILITY AND APPROVING THE APPOINTMENT OF
G4 18197, LLC, A LIMITED LIABILITY COMPANY ORGANIZED AND
EXISTING UNDER THE LAWS OF THE STATE OF NEW YORK, ON
BEHALF OF ITSELF AND/OR THE PRINCIPALS OF G4 18197, LLC
AND/OR AN ENTITY FORMED OR TO BE FORMED ON BEHALF OF
ANY OF THE FOREGOING AS AGENT OF THE AGENCY FOR THE
PURPOSE OF ACQUIRING, CONSTRUCTING AND EQUIPPING THE
FACILITY, AND MAKING CERTAIN FINDINGS AND
DETERMINATIONS WITH RESPECT TO THE FACILITY AND
APPROVING THE FORM, SUBSTANCE AND EXECUTION OF
RELATED DOCUMENTS

WHEREAS, by Title 1 of Article 18-A of the General Municipal Law of the State of
New York, as amended, and Chapter 358 of the Laws of 1970 of the State of New York, as
amended from time to time (collectively, the “Act”), the Town of Brookhaven Industrial
Development Agency (the “Agency”), was created with the authority and power among other
things, to assist with the acquisition of certain industrial development projects as authorized
by the Act; and

WHEREAS, G4 18197, LLC, a limited liability company organized and existing
under the laws of the State of New York, on behalf of itself and/or the principals of G4
18197, LLC and/or an entity formed or to be formed on behalf of any of the foregoing (the
“Company”), has applied to the Agency to enter into a transaction in which the Agency will
assist in the acquisition an approximately 2.12 acre parcel of land located at 365-369 East
Main Street, East Patchogue, New York 11772 (the “Land”), the construction, equipping and
furnishing of three (3) two-story buildings, approximately 49,078 square feet in total,
consisting of forty (40) residential units and four (4) of which will be set aside as affordable
housing units (the “Improvements”), the acquisition and installation therein of certain
equipment and personal property including, but not limited to, furniture, appliances,
structures, equipment and personal property in the units (the “Equipment”; and, together
with the Land and the Improvements, the “Facility””), which Facility is to be subleased by the
Agency to the Company and used by the Company to provide residential housing for the
residents of East Patchogue (the “Project”); and

WHEREAS, the Agency will acquire a leasehold interest in the Land and the
Improvements pursuant to a certain Company Lease Agreement, dated as of August 1, 2022,
or such other date as the Chairman, the Chief Executive Officer of the Agency and counsel to
the Agency shall agree (the “Company Lease”), by and between the Company and the
Agency; and

WHEREAS, the Agency will acquire title to the Equipment pursuant to a certain Bill

of Sale, dated the Closing Date (as defined in the hereinafter defined Lease Agreement) (the
“Bill of Sale”), from the Company to the Agency; and
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WHEREAS, the Agency will sublease and lease the Facility to the Company pursuant
to a certain Lease and Project- Agreement, dated as of August 1, 2022, or such other date as
the Chairman, the Chief Executive Officer of the Agency and counsel to the Agency shall
agree (the “Lease Agreement”), by and between the Agency and the Company; and

WHEREAS, the Agency contemplates that it will provide financial assistance to the
Company in the form of: (i) exemptions from mortgage recording taxes for one or more
mortgages securing an amount presently estimated to be $7,700,000 but not to exceed
$11,000,000, corresponding to mortgage recording tax exemptions presently estimated to be
$57,750 but not to exceed $82,500, in connection with the financing of the acquisition,
construction, renovation and equipping of the Facility and any future financing, refinancing
or permanent financing of the costs of the acquisition, construction and equipping of the
Facility, (ii) exemptions from sales and use taxes in an amount not to exceed $358,368.75, in
connection with the purchase or lease of equipment, building materials, services or other
personal property with respect to the Facility, and (iii) abatement of real property taxes (as
set forth in the PILOT Schedule attached as Exhibit C hereof); and

WHEREAS, in connection with the abatement of real property taxes as set forth in
the PILOT Schedule on Exhibit C hereof, the current pro-rata allocation of PILOT payments
to each affected tax jurisdiction in accordance with Section 858(15) of the Act and the
estimated difference between the real property taxes on the Facility and the PILOT payments
set forth on the PILOT Schedule on Exhibit C hereof are more fully described in the
Reasonableness Assessment for Financial Assistance, prepared for the Agency by Camoin
Associates (“CBA”) developed by the Agency in accordance with the provisions of Section
859-a(5)(b) of the Act, a copy of which CBA is attached hereto as Exhibit F; and

WHEREAS, the Act authorizes and empowers the Agency to promote, develop,
encourage and assist projects such as the Facility and to advance the job opportunities,
health, general prosperity and economic welfare of the people of the State of New York; and

WHEREAS, as security for a loan or loans, the Agency and the Company will
execute and deliver to a lender or lenders not yet determined (collectively, the “Lender”), a
mortgage or mortgages, and such other loan documents satisfactory to the Agency, upon
advice of counsel, in both form and substance, as may be reasonably required by the Lender,
to be dated a date to be determined, in connection with the financing, any refinancing or
permanent financing of the costs of the acquisition, construction and equipping of the Facility
(collectively, the “Loan Documents™); and

WHEREAS, a public hearing (the “Hearing”) was held on August 17, 2022 and
notice of the Hearing was given and such notice (together with proof of publication) together
with the minutes of the Hearing are in substantially in the form annexed hereto as Exhibits A
and B respectively; and

WHEREAS, the Agency required the Company to provide to the Agency a feasibility
report, prepared by Camoin Associates. (the “Feasibility Study” and the “Requisite
Materials”) to enable the Agency to make findings and determinations that the Facility
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qualifies as a “project” under the Act and that the Facility satisfies all other requirements of
the Act, and such Requisite Materials are listed below and attached as Exhibit D hereof:

1. Economic Impact Analysis of Plaza Square Apartments at Patchogue, dated
December 1, 2021, and prepared by MRB Group;

2. New York Law Journal Article, dated March 22, 2017 on Eligibility of
Residential Developments for IDA Benefits by Anthony Guardino, Esq.; and

3. Ryanetal. v. Town of Hempstead Industrial Development Agency et al.; and

WHEREAS, the Agency’s Uniform Tax Exemption Policy (“UTEP”), which such
UTEP is annexed hereto as Exhibit E, provides for the granting of financial assistance by the
Agency for residential projects pursuant to Sections 3(A) and 7(D); and

WHEREAS, the Agency has given due consideration to the application of the
Company and to representations by the Company that the proposed Facility is an inducement
to the Company to maintain the competitive position of the Company in its industry; and

WHEREAS, pursuant to Article 8 of the Environmental Conservation Law and the
regulations adopted pursuant thereto by the Department of Environmental Conservation of
the State of New York (collectively, the “SEQR Act” or “SEQR”), the Agency constitutes a
“State Agency”; and

WHEREAS, to aid the Agency in determining whether the Facility may have a
significant effect upon the environment, the Company has prepared and submitted to the
Agency an Environmental Assessment Form and related documents (the “Questionnaire”)
with respect to the Facility, a copy of which is on file at the office of the Agency; and

WHEREAS, the Questionnaire has been reviewed by the Agency; and

WHEREAS, the Company has agreed to indemnify the Agency against certain losses,
claims, expenses, damages and liabilities that may arise in connection with the transaction
contemplated by the leasing of the Facility by the Agency to the Company;

NOW, THEREFORE, BE IT RESOLVED by the Agency (a majority of the members
thereof affirmatively concurring) as follows:

Section 1. Based upon the Environmental Assessment Form completed by the
Company and reviewed by the Agency and other representations and information furnished
by the Company regarding the Facility, the Agency determines that the action relating to the
acquisition, construction, equipping, and operation of the Facility is an “unlisted” action, as
that term is defined in the SEQR Act. The Agency also determines that the action will not
have a “significant effect” on the environment, and, therefore, an environmental impact
statement will not be prepared. This determination constitutes a negative declaration for
purposes of SEQR. Notice of this determination shall be filed to the extent required by the
applicable regulations under SEQR or as may be deemed advisable by the Chairman or Chief
Executive Officer of the Agency or counsel to the Agency.
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Section 2. In connection with the acquisition, construction and equipping of the
Facility the Agency hereby makes the following determinations and findings based upon the
Agency’s review of the information provided by the Company with respect to the Facility,
including, the Company’s Application, the Requisite Materials and other public information:

(a) There is a lack of affordable, safe, clean and modern rental housing in the
Town of Brookhaven;

(b) Such lack of rental housing has resulted in individuals leaving the Town of
Brookhaven and therefore adversely affecting employers, businesses, retailers, banks,
financial institutions, insurance companies, health and legal services providers and other
merchants in the Town of Brookhaven and otherwise adversely impacting the economic
health and well-being of the residents of the Town of Brookhaven, employers, and the tax
base of the Town of Brookhaven;

(c) The Facility, by providing such rental housing will enable persons to remain
in the Town of Brookhaven and thereby to support the businesses, retailers, banks, and other
financial institutions, insurance companies, health care and legal services providers and other
merchants in the Town of Brookhaven which will increase the economic health and well-
being of the residents of the Town of Brookhaven, help preserve and increase permanent
private sector jobs in furtherance of the Agency’s public purposes as set forth in the Act, and
therefore the Agency finds and determines that the Facility is a commercial project within the
meaning of Section 854(4) of the Act;

(d)  The Facility will provide services, i.e., rental housing, which but for the
Facility, would not otherwise be reasonably accessible to the residents of the Town of
Brookhaven. :

Section 3. The Agency hereby finds and determines:

(a) By virtue of the Act, the Agency has been vested with all powers necessary
and convenient to carry out and effectuate the purposes and provisions of the Act and to
exercise all powers granted to it under the Act; and

(b)  The Facility constitutes a “project”, as such term is defined in the Act; and

(c) The acquisition, construction and equipping of the Facility by the Agency, the
subleasing and leasing of the Facility to the Company and the provision of financial
assistance pursuant to the Act will promote job opportunities, health, general prosperity and
the economic welfare of the inhabitants of the Town of Brookhaven and the people of the
State of New York and improve their standard of living, and thereby serve the public
purposes of the Act, and the same is, therefore, approved; and

(d) The acquisition, construction and equipping of the Facility is reasonably

necessary to induce the Company to maintain and expand its business operations in the State
of New York; and
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(e) Based upon representations of the Company and counsel to the Company, the
Facility conforms with the local zoning laws and planning regulations of the Town of
Brookhaven, Suffolk County, and all regional and local land use plans for the area in which
the Facility is located; and ‘

® It is desirable and in the public interest for the Agency to lease the Facility to
the Company; and

(8) The Company Lease will be an effective instrument whereby the Agency
leases the Land and the Improvements from the Company; and

(h)  The Lease Agreement will be an effective instrument whereby the Agency
leases and subleases the Facility to the Company, the Agency and the Company set forth the
terms and conditions of their agreement regarding payments-in-lieu of taxes, the Company
agrees to comply with all Environmental Laws (as defined therein) applicable to the Facility
and will describe the circumstances in which the Agency may recapture some or all of the
benefits granted to the Company; and

(1) The Loan Documents to which the Agency is a party will be effective
instruments whereby the Agency and the Company agree to secure the loan made to the
Company by the Lender.

Section 4. The Agency has assessed all material information included in
connection with the Company’s application for financial assistance, including but not limited
to, the cost-benefit analysis prepared by the Agency and such information has provided the
Agency a reasonable basis for its decision to provide the financial assistance described herein
to the Company.

Section 5. In consequence of the foregoing, the Agency hereby determines to:
(i) lease the Land and the Improvements from the Company pursuant to the Company Lease,
(ii) execute, deliver and perform the Company Lease, (iii) sublease and lease the Facility to
the Company pursuant to the Lease Agreement, (iv) execute, deliver and perform the Lease
Agreement, (v) grant a mortgage on and security interests in and to the Facility pursuant to
the Loan Documents, and (vi) execute and deliver the Loan Documents to which the Agency

is a party.

Section 6. The Agency is hereby authorized to acquire the real property and
personal property described in Exhibit A and Exhibit B, respectively, to the Lease
Agreement, and to do all things necessary or appropriate for the accomplishment thereof, and
all acts heretofore taken by the Agency with respect to such acquisition are hereby approved,
ratified and confirmed.

Section 7. The Agency hereby authorizes and approves the following economic
benefits to be granted to the Company in connection with the acquisition, construction and
equipping of the Facility in the form of (i) exemptions from mortgage recording taxes for one
or more mortgages securing an amount presently estimated to be $7,700,000 but not to
exceed $11,000,000, corresponding to mortgage recording tax exemptions presently
estimated to be $57,500, but not to exceed $82,500, in connection with the financing of the
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acquisition, construction and equipping of the Facility and any future financing, refinancing
or permanent financing of the costs of acquiring, constructing and equipping the Facility, (ii)
exemptions from sales and use taxes in an amount not to exceed $358,368.75, in connection
with the purchase or lease of equipment, building materials, services or other personal
property with respect to the Facility, and (ii) abatement of real property taxes (as set forth in
the PILOT Schedule attached as Exhibit C hereof), all consistent with the policies of the
Agency.

Section 8. Subject to the provisions of this resolution, the Company is herewith
and hereby appointed the agent of the Agency to acquire, construct and equip the Facility.
The Company is hereby empowered to delegate its status as agent of the Agency to its
agents, subagents, contractors, subcontractors, materialmen, suppliers, vendors and such
other parties as the Company may choose in order to acquire, construct and equip the
Facility. The Agency hereby appoints the agents, subagents, contractors, subcontractors,
materialmen, vendors and suppliers of the Company, as agent of the Agency, solely for
purposes of making sales or leases of goods, services and supplies to the Facility, and any
such transaction between any agent, subagent, contractor, subcontractor, materialmen, vendor
or supplier, and the Company, as agent of the Agency, shall be deemed to be on behalf of the
Agency and for the benefit of the Facility. This agency appointment expressly excludes the
purchase by the Company of any motor vehicles, including any cars, trucks, vans or buses
which are licensed by the Department of Motor Vehicles for use on public highways or
streets. The Company shall indemnify the Agency with respect to any transaction of any
kind between and among the agents, subagents, contractors, subcontractors, materialmen,
vendors and/or suppliers and the Company, as agent of the Agency. The aforesaid
appointment of the Company, as agent of the Agency, to acquire, construct and equip the
Facility shall expire at the earlier of (a) the completion of such activities and improvements,
(b) a date which the Agency designates, or (c) the date on which the Company has received
exemptions from sales and use taxes in an amount not to exceed $215,625 in connection with
the purchase or lease of equipment, building materials, services or other personal property;
provided however, such appointment may be extended at the discretion of the Agency, upon
the written request of the Company if such activities and improvements are not completed by
such time. The aforesaid appointment of the Company is subject to the execution of the
documents contemplated by this resolution.

Section 9. The Company is hereby notified that it will be required to comply with
Section 875 of the Act. The Company shall be required to agree to the terms of Section 875
pursuant to the Lease Agreement. The Company is further notified that the tax exemptions
and abatements provided pursuant to the Act and the appointment of the Company, as agent
of the Agency pursuant to this Authorizing Resolution are subject to termination and
recapture of benefits pursuant to Sections 859-a and 875 of the Act and the recapture
provisions of the Lease Agreement.

Section 10.  The form and substance of the Company Lease, the Lease Agreement
and the Loan Documents to which the Agency is a party (each in substantially the forms
presented to or approved by the Agency and which, prior to the execution and delivery
thereof, may be redated and renamed) are hereby approved.
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Section 11.

(a) The Chairman, the Chief Executive Officer of the Agency or any member of
the Agency are hereby authorized, on behalf of the Agency, to execute and deliver the
Company Lease, the Lease Agreement and the Loan Documents to which the Agency is a
party, all in substantially the forms thereof presented to this meeting with such changes,
variations, omissions and insertions as the Chairman, the Chief Executive Officer of the
Agency or any member of the Agency shall approve, and such other related documents as
may be, in the judgment of the Chairman and counsel to the Agency, necessary or
appropriate to effect the transactions contemplated by this resolution (hereinafter collectively
called the “Agency Documents”). The execution thereof by the Chairman, the Chief
Executive Officer of the Agency or any member of the Agency shall constitute conclusive
evidence of such approval. '

(b)  The Chairman, the Chief Executive Officer of the Agency or any member of
the Agency are further hereby authorized, on behalf of the Agency, to designate any
additional Authorized Representatives of the Agency (as defined in and pursuant to the Lease
Agreement).

Section 12.  The officers, employees and agents of the Agency are hereby
authorized and directed for and in the name and on behalf of the Agency to do all acts and
things required or provided for by the provisions of the Agency Documents, and to execute
and deliver all such additional certificates, instruments and documents, pay all such fees,
charges and expenses and to do all such further acts and things as may be necessary or, in the
opinion of the officer, employee or agent acting, desirable and proper to effect the purposes
of the foregoing resolution and to cause compliance by the Agency with all of the terms,
covenants and provisions of the Agency Documents binding upon the Agency.

Section 13.  Any expenses incurred by the Agency with respect to the Facility shall
be paid by the Company. The Company shall agree to pay such expenses and further agrees
to indemnify the Agency, its members, directors, employees and agents and hold the Agency
and such persons harmless against claims for losses, damage or injury or any expenses or
damages incurred as a result of action taken by or on behalf of the Agency in good faith with
respect to the Facility.

Section 14.  The provisions of this resolution shall continue to be effective for one
year from the date hereof, whereupon the Agency may, at its option, terminate the
effectiveness of this Resolution (except with respect to the matters contained in Section 13
hereof).

Section 15.  This resolution shall take effect immediately.
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STATE OF NEW YORK )
. SS.:
COUNTY OF SUFFOLK )

I, the undersigned Chief Executive Officer of the Town of Brookhaven Industrial
Development Agency, DO HEREBY CERTIFY:

That I have compared the annexed extract of the minutes of the meeting of the Town
of Brookhaven Industrial Development Agency (the “Agency”), including the resolutions
contained therein, held on the 17th day of August, 2022, with the original thereof on file in
my office, and that the same is a true and correct copy of the proceedings of the Agency and
of such resolutions set forth therein and of the whole of said original insofar as the same
related to the subject matters therein referred to.

That the Agency Documents contained in this transcript of proceedings are each in
substantially the form presented to the Agency and/or approved by said meeting.

I FURTHER CERTIFY that public notice of the time and place of said meeting was
duly given to the public and the news media in accordance with the New York Open
Meetings Law, constituting Chapter 511 of the Laws of 1976 of the State of New York, that
all members of said Agency had due notice of said meeting and that the meeting was all
respects duly held.

IN WITNESS WHEREOF, I have hereunto set my hand as of the 17th day of August,
2022.
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EXHIBIT A

NOTICE OF PUBLIC HEARING

NOTICE IS HEREBY GIVEN that a public hearing pursuant to Article 18-A of the New
York State General Municipal Law will be held by the Town of Brookhaven Industrial Development
Agency (the “Agency”) on the 17th day of August, 2022, at 11:00 a.m. local time, the Agency’s
offices located at the Town of Brookhaven Town Hall, 2" Floor, One Independence Hill,
Farmingyville, New York 11738, in connection with the following matters:

G4 18197, LLC, a limited liability company organized and existing under the laws of the
State of New York, on behalf of itself and/or the principals and/or equity investors of G4 18197, LLC
and/or an entity formed or to be formed on behalf of any of the foregoing (collectively, the
“Company”), has applied to the Agency for assistance in connection with: (a) the acquisition of an
approximately 2.12-acre parcel of land located at 365-369 East Main Street, East Patchogue, New
York 11772 (SCTM# 0200-977.50-04.00-20, 28, 38, 40, 41 & 43) (the “Land”), (b) the construction,
equipping and furnishing of three (3) two-story buildings, approximately 49,078 square feet in total,
consisting of forty (40) residential units, four (4) of which will be utilized as affordable housing units
(the “Improvements™), and the acquisition and installation therein of certain equipment and personal
property (the “Facility Equipment”; and together with the Land and the Improvements, the
“Company Facility”), which Company Facility will be leased by the Company to the Agency and
will be subleased by the Agency back to the Company and used by the Company to provide
residential housing for the residents of East Patchogue (the “Project”). The Company Facility will be
initially owned, operated and/or managed by the Company.

The Agency will acquire a leasehold interest in the Land and the Improvements and title to
the Facility Equipment from the Company. The Agency will sublease and lease the Company
Facility to the Company. The Agency contemplates that it will provide financial assistance to the
Company in the form of exemptions from mortgage recording taxes in connection with the financing
or any subsequent refinancing of the Facility, exemptions from sales and use taxes in connection with
the construction and equipping of the Facility and abatement of real property taxes consistent with the
uniform tax exemption policies (“UTEP”) of the Agency.

A representative of the Agency will, at the above-stated time and place, hear and accept
written comments from all persons with views in favor of or opposed to either the proposed financial
assistance to the Company or the location or nature of the Facility. Prior to the hearing, all persons
will have the opportunity to review on the Agency’s website (https://brookhavenida.org/), the
application for financial assistance filed by the Company with the Agency and an analysis of the costs
and benefits of the proposed Facility.

Due to COVID-19 protocols, all persons attending the Public Hearing will be required to
wear face masks and maintain proper social distancing.
Dated: August 7, 2022

TOWN OF BROOKHAVEN INDUSTRIAL
DEVELOPMENT AGENCY

By: Lisa MG Mulligan
Title: Chief Executive Officer
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MINUTES OF PUBLIC HEARING HELD ON
AUGUST 17, 2022 AT 11:00 A.M.

TOWN OF BROOKHAVEN INDUSTRIAL DEVELOPMENT AGENCY

(G4 18197, LLC 2022 FACILITY)

Section 1. Lisa MG Mulligan, Chief Executive Officer of the Town of

Brookhaven Industrial Development Agency (the “Agency”) called the hearing to

order.

Section 2. Lisa MG Mulligan then appointed herself the hearing officer of

the Agency, to record the minutes of the hearing.

Section 3. The hearing officer then described the proposed transfer of the

real estate, the other financial assistance proposed by the Agency and the location and
nature of the Facility as follows:
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G4 18197, LLC, a limited liability company organized and existing under the
laws of the State of New York, on behalf of itself and/or the principals and/or
equity investors of G4 18197, LLC and/or an entity formed or to be formed on
behalf of any of the foregoing (collectively, the “Company”), has applied to the
Agency for assistance in connection with: (a) the acquisition of an
approximately 2.12-acre parcel of land located at 365-369 East Main Street,
East Patchogue, New York 11772 (SCTM# 0200-977.50-04.00-20, 28, 38, 40,
41 & 43) (the “Land”), (b) the construction, equipping and furnishing of three
(3) two-story buildings, approximately 49,078 square feet in total, consisting of
forty (40) residential units and four (4) of which will be utilized as affordable
housing units (the “Improvements”), and the acquisition and installation therein
of certain equipment and personal property (the “Facility Equipment”; and
together with the Land and the Improvements, the “Company Facility”), which
Company Facility will be land eased by the Company to the Agency and will be
subleased by the Agency back to the Company and used by the Company to
provide residential housing for the residents of East Patchogue (the “Project”).
The Company Facility will be initially owned, operated and/or managed by the
Company.

The Agency will acquire a leasehold interest in the Land and the Improvements
and title to the Facility Equipment from the Company. The Agency will
sublease and lease the Company Facility to the Company. The Agency
contemplates that it will provide financial assistance to the Company in the
form of exemptions from mortgage recording taxes in connection with the
financing or any subsequent refinancing of the Facility, exemptions from sales
and use taxes in connection with the construction and equipping of the Facility
and abatement of real property taxes consistent with the uniform tax exemption
policies (“UTEP”) of the Agency.




Section 4. The hearing officer then opened the hearing for comments from
the floor for or against the proposed transfer of real estate, the other financial assistance
proposed by the Agency and the location and nature of the Facility. The following is a
listing of the persons heard and a summary of their views:

N/A

Section 5. The hearing officer then asked if there were any further
comments, and, there being none, the hearing was closed at 11:30 a.m.
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STATE OF NEW YORK )
: SS.:
COUNTY OF SUFFOLK )

I, the undersigned Chief Executive Officer of the Town of Brookhaven Industrial
Development Agency, DO HEREBY CERTIFY:

That I have compared the foregoing copy of the minutes of a public hearing held by
the Town of Brookhaven Industrial Development Agency (the “Agency”) on August 17,
2022 at 11:00 a.m., local time, electronically, with the original thereof on file in the office of
the Agency, and that the same is a true and correct copy of the minutes in connection with
such matter.

IN WITNESS WHEREOF, I have hereunto set my hand as of August 17, 2022.

G A llndldm
Lisa M. G/M{liTigah CJ

Chief Executive Officer
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EXHIBIT C
Proposed PILOT Schedule

Schedule of payments-in-lieu-of-taxes: Town of Brookhaven, (including any existing
incorporated village and any village which may be incorporated after the date hereof, within
which the Facility is wholly or partially located), 24-Patchogue/Medford School District,
Suffolk County and Appropriate Special Districts '

Property Address: ~ 365-369 East Main Street, East Patchogue, New York 11772

Tax Map Nos. 0200-977.50-04.00-020.000, 028.000, 038.000, 040.000, 041.000 &
043.000
School District: 24-Patchogue/Medford
Year PILOT Payment
1 $13,001
2 $13,260
3 $13,526
4 $13,797
5 $38,535
6 $64,258
7 $90,995
8 $118,775
9 $147,630
10 $177,592
11 $208,693
12 $240,967
13

$274,448
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EXHIBIT D

Requisite Materials

. Economic Impact Analysis of Plaza Square Apartments at Patchogue, dated

December 1, 2021, and prepared by MRB Group.

New York Law Journal Article, dated March 22, 2017 on Eligibility of
Residential Developments for IDA Benefits by Anthony Guardino, Esq.

Ryan et al. v. Town of Hempstead Industrial Development Agency et al.




EXHIBIT D-1

Economic Impact Analysis of Plaza Square Apartments at Patchogue,
dated December 1, 2021, and prepared by MRB Group
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Plaza Square Apariments at Patchogue

Economic Impact Analysis

Prepared by: . Prepared for:

: G4 Development Group, LLC
MRB | group |
- Date:

December 1, 2021




MRB goup

mxmnc_z<m_ Summary

G4 Development Group, LLC (the “Developer” is proposing a real estate development project, Plaza Square Apartments at Patchogue, at
365-369 East Main Street in East Patchogue, NY (the .\\,m.:mav. The project consists. of the construction of 49,000 square feet of residential
space comprised of 40 residential apartments, together with associated furniture, fixtures, machinery and equipment (the “Project”), of
which 4 units will be affordable units available to those who earn no more than 80% of the area median income and 4 units will be
workforce units available to those who earmn no more than 120% of the area median income. The Developer will submit an application to
the Town of Brookhaven Industrial Development Agency (IDA) requesting incentives to induce this project, and has indicated that the
project will not move forward without the IDA's assistance. The following analysis includes an examination of the local market’s ability to
support the Project, the extent of economic impacts associated with the Project on the Town of Brookhaven (the "Town”), and associated
fiscal benefits.

To do so, MRB mﬁocv modeled the economic impacts of the construction of the Project in terms of direct and indirect jobs and earnings
in the region. We also modeled the annual economic impacts post-construction, which resuit from our estimates of “net new” household
spending from future occupants of the Site. Below are the results of our analyses.

Market Review Conclusions:

From a real estate market point of view, the Project appears to be well positioned in a market characterized by strong fundamentals.
Over the last ten years, vacancy rates have typically stayed below 4% in the multi-family rental market, despite a steady stream of
deliveries. In the last 2 years, there have been considerably more deliveries than on average over the previous 9 years, but even those
new projects have shown good absorption characteristics despite the COVID-19 pandemic.

Two similar sites in the Town have shown positive leasing trends, again despite the pandemic. The Project has many amenities, including
very strong local shopping amenities, and contains attractively priced “affordable” units that should immediately be absorbed. We
therefore conclude that the market data appear to support the Project’s success.
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Economic Impacts and Other Benefits

In terms of economic impacts, we estimate that there will be 29 mcSBmQ 9h mn0303_n _BUQO

direct, on-site local construction jobs, 13 indirect jobs and, therefore, |~ . Direct.. ndirect :. Total
a total of 42 construction-phase _08_ jobs, collectively earning $2.54 f————"—"""T" — —
million in wages.

Construction Jobs 29 13 42
Construction Wages | $1,675572 - $869,293 $2,544,865

Once the Project is complete and occupied, we estimate a total of 17
ongoing (permanent) jobs will be created due to the spending of Ongoing Jobs M . 3 7 .
the new households and 1 part-time position for ongoing , Ongoing-Wages - $571,738 $236,012 -~ $807,749
operations, with total annual earnings of $807,749.

We also note certain other direct benefits of the Project to the Town in the form of ongoing maintenance services to be procured from
local contractors and a community benefit payment of $340,000 contributed by the Developer to be used for community improvements.
Furthermore, we estimate that the County will recéive one-time sales tax

. . . . rnment
revenue of $20,598 associated with the construction wages earned mc33mQ of Fiscal Benefits, _.onm_ Governme

during the Site’s renovation. Upon completion of the Project, we Source | S S o . Total
estimate the County will benefit from the additional sales tax revenue of  |ggles Tax, no:wq:&o:\ One-time : ) . $20,598
$7,575 over the 15-year PILOT term related the new wages being earned . . :
. v : . tions, 15Y 7,575
from ongoing jobs. Over the same period, a further $401,198 of sales tax Sales Tax, Operations ears . $
revenue will be generated for the County by new household spending.  |Sales Tax, Households, 15 Years . $401,198
Under the proposed PILOT terms, we estimate the Project will generate increase in _Uﬁonmnv\ Tax Revenue, 15 Years - $1,467,099
ﬁ.ﬁ 3____3_ in _o_.oum@ tax revenue for the County, City and school Host Community Benefit vmv\Bm:,ﬁ L _“ . _. | mwh.o 000
district on parcels that are currently tax exempt. Therefore, in total, the . 2,236,470
fiscal benefits of the proposed Eo._mﬂ will be approximately $2.2 million Total _u_mnm_ mm:mﬁﬁm:o%ﬂ 15 <mm~m ................

over the life of %m PILOT.

! Note that the direct and _Ja__‘mn.n “Construction Jobs” and “Construction Wages” shown are with respect to Suffolk no::Q (the .no::@xv as such jobs tend to be pulled from a larger labor
shed. The direct and indirect "Ongoing Jobs” and .03@0_3@ Wages” shown are with ﬂmmnmnﬁ to the Town.
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Introduction

G4 Development Group, LLC (the "Developer”) is proposing a real estate development project, Plaza Square Apartments at Patchogue, at
365-369 East Main Street in East Patchogue, NY (the “Site”). The project consists of the construction of 49,000 square feet of residential
space comprised of 40 residential apartments, together with associated furniture, fixtures, machinery and equipment (the “Project”), of
which 4 units will be affordable units available to those who earn no more than 80% of the area median income and 4 units will be
workforce units available to those who earn no more than 120% of the area median income. The Developer will submit an application to
the Town of Brookhaven Industrial Development Agency (IDA) requesting incentives to induce this project, and has indicated that the
vqo;.mnm will not move forward without the IDA’s assistance. The: dﬂo__o.s;:@ analysis includes an examination of the local market’s ability to

support the Project, the extent of economic impacts associated with the Project on the Town of Brookhaven (the “Town”), and associated
fiscal benefits.

To do so, MRB Group consulted various data sources, including Co-Star, Emsi and Esri. We modeled the economic impacts of the
construction of the Project in terms of direct and indirect jobs and earnings in the region. We also modeled the annual economic impacts
post-construction on the Town, which result from our estimates of “net new” household spending from future occupants of the Site.
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Multifamily Real Estate Market Review
Demographics
The Project involves a 40-unit development to include 32 Brookhaven Profile

market rate units and 8 income-based units in the Town of e S s 2021-2026
Brookhaven. Current trends in demographic data suggest e h 2021 2026 T Growth
that the demand for housing is expected to increase — e — e’

jon - 487,182 482,958 -0.9%
through 2026. Using projections forecasted by Esri, an vovr.__mgo: §$102497  §111.551 8 mhwo
international leader in GIS software, median household Median Household income o ' o e
income is anticipated-to grow through 2026, but the Total Renter-Occupied Housing Units 19.5% 19% -3.4%
population overall and _umﬂnm:ﬁm@m of renter-occupied units  Source: ESRi
are both projected to decline slightly.
Local Real Estate Market Absorption, Net Deliveries & Vacancy

_ sorption, Net Deliver

From 2011-2021, multifamily (for-rent and for-sale) vacancy . U N - o L
rates for the Town were persistently low. Up until 2019, 14K . o o - 8%
those rates were running mostly below 4% and were closely s - L o B L R -

correlated with vacancy rates from the rest of Long Island.
Since Q3 2018, several residential development projects
have brought nearly 1,600 rental units to the market that
have been E__V.\ absorbed. |

1K

800 5%

Vagancy

600 A%

According to Co-Star, our real estate data provider, there
are another 30 units to be delivered in Q4 2021, adding to
the supply. Historical data has shown that newly delivered 0
units are quickly absorbed in the area’s otherwise tight
housing market. While there was a spike in vacancy rates in
2019 and 2020 due to new deliveries and a short-term
shock from COVID-19, rates have since returned to below
2% and are forecasted to stay below 3% through 2026.

Absorption & Net Delivered Units

5!

Vot

froegrei *”.:._7."__“&_. i g

13 1415 16 17 18 19 20 .2 22
B Absorpion W NetDefiveries [l :Vacancy

(200) | " 1 5 1 26
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As of Q1 2021, there were approximately 164,000 residential Rental Units
units in the Town of Brookhaven. While primarily owner- .H. . " Total Housing . %ofall. . - Renter- -
occupied, approximately 19.5%. of Brookhaven’s housing stock is o lnits ‘Occupied caww.ounncuwmmw Units
comprised of Eaﬁm?ﬂnncn_ma units. This composition'is similar o haven 164,029 19.5% 32,035
to Suffolk County as a whole. . ,

Suffolk County © . 501469  ~ 191% 95829

. Source: ESR ,

Affordability
Housing affordability in the Town of Brockhaven also indicates demand for both Brookhaven House and Home Expenditures
market-rate and affordable rental units. “House and Home Expenditures,” shown in — . Average - -
the table to the right, encompasses annual spending of households on mortgage, o Amount o SPI
insurance, tax, and property maintenance for owned dwellings. The Spending o R _.%mm_om:ﬁ N _
Potential Index (SPI) is a composite measure of household expenditures for the _— TeS—— e e -
specified region as compared to. national averages. For the Town, owned dwellings Owned Dwelling $22,160 135

Source: Consumer Spending data are derived from the 2018 and 2019

have significantly higher home expenditures and spending potential as compared to . — Expenditure Surveys, Bureau of Labor Statistics

national averages. This SPI figure again demonstrates that housing is in short

supply/high demand in the Town, indicating that any new market-rate or affordable units would attract net new households to the area.
The picture is largely the same with respect to rental properties, with median contract rent in the Town of $21,252 per year ($1,771 per
month compared to $1,062 per month nationally; source: 2015-2019 American Community Survey.) As described below in the
“Comparable-Spaces” section of this report, we understand that the units in the proposed Project are anticipated to be priced attractively
in the market for both market-rate and affordable units.
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Housing affordability can also be assessed by calculating the household income threshold for the area. This threshold represents the
minimum income required to be considered not “burdened” by housing costs. The general rule of thumb is a household should pay no
more than 28% of income on housing costs. Using the: 2021 Median Home Value for the Town of $347,200, we are able to calculate a
household income threshold of $89,914, é!m: is reasonable given the actual median household income $102,497. However, as shown in
the table below, more than 36% of all households earn an income that would be considered “burdened” by these housing costs.

Therefore, there is a clear and demonstrated need for rental housing units in the Town of Brookhaven that serve this otherwise
"burdened” set of residents.

Household Income Threshold 2021 Households by Income
R o L S Total L R ‘Brookhaven:
Cmowsng || ot
Cohel o s e Unitso o | [<$15,000 5.1%
Median Home Value, 2021 $347,200 $15,000-$24,999 47%
10% Down Payment S $34,720 $25,000-$34,999 47%
Loan Amount $312,480 $35,000-$49,999 7.9%
Avg. Mortgage Payment, 30 Yrs. @ 4%~ $1,492|  |$50,000-$74,999 14.1%
Est Additional Costs $606 $75,000-$99,999 11.9%
Avg. Mortgage + Additional Costs $2,098 $100,000-$149,999 19.9%
Household Income Threshold A $89,914 ﬁmo\aoo-ﬁmmbmm  14.4%
|Median Household Income; 2021 . $102,497]  |$200,000+ 17.2% .
Source: ESRI, Zillow, MRB Group Source: ESRI
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Local Spending

«,om_

T
ng..

The Project includes a community benefit payment of $340,000 (or $8,500 per unit) to be made by the am<m_0Umﬁ to the Town. This

payment will be used. to:

. Re-mill, pave, and stripe the existing parking lot,
. Design and construct a public plaza, and
. Fund the Council District #5 Park Fund.
The abovementioned parking lot and public plaza will be donated back to the Town for public use.
Tz Y - S Sy =
3 H B Ciovetand St . S e R ) :
2 : g Tim Ic:o:mo . : cu ._.._m Imamzon __0 cans e R . ﬂW. - : Beer & Smoke
. ' g : oas . ’ i Suffolk Center, = ooam_,._%.nw BEER. ¥
. 4 :x? « s 3 S g mmmn.mm.ﬂ,_n mmam:mQ B - for Rehabilitation and... ¥ . ' 0’ .Wu @ . .
s BN B Rotertacks H " . . & o
T . . E:qu:nmmmo R : S semen s Em_oam:mﬁ E_Q T Lowes Home
toke &t = : cmonm"mmn::Q@ 5 S Gowmae St Lo : : SR D = : : improvement:
oke ez ¥ ) Administration-Phone. o w : : - = . 2 Do E4 z_nooam_nme g
5 : Y - B ovsQ S o =
- 5. LnE Lo A e R .w&_..o:e L@
Z " [ €002 . wim:m?mavammmzmo Oo§~ : S L=
wiest - . ..”0 ccsu_aa..o o F SR e . k3 Vo .
eo&c: Claws - ' R e G " Ppopeyes M. E7 0 ape®
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e m! 2 RAUMC qomﬂo%mmsoﬁm : .a .s ammwozmn H >.n@mo_“_.o=a_m_§mﬁ s nw o w o z
m:ﬁﬁgoanﬁn:uocmegmammgowome : ﬂ maWOo‘ mm ar .mm. o . : < ] i 25 booo«w‘b w
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The map above shows numerous retailers and restaurants in the immediate area surrounding the Site, denoted by the green star marker.

Due to the high concentration of local retailers coupled with the large physical geography of the Town, we are able to conservatively
estimate that at least 80% of new residents’ spending on retail goods would be spent within the Town, generating local economic impact

covered later in this report.

The developer also intends to contract with third-party businesses to Uﬁos.n_m maintenance services for the Site on an ongoing basis,
including lawn, plowing and other @m:mﬂm_ maintenance services. As such, the project will support provide additional economic benefit to

local contractors.
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Comparable Spaces

To further assess the feasibility of the Project, we examined two comparable residential developments in the Town that offer similar
amenities. Both comparable developments consistently have no or low vacancy, despite the recent negative shock due to the COVID-19
pandemic. This indicates that there is strong demand for rental units in Brookhaven. Additionally, neither comparable space offers

affordable income restricted housing units.

Heatherwood House at Patchogue

Heatherwood House at Patchogue is a 272-unit market rate housing development built in
1965. The site offers both 1- and 2-bedrooms apartments with average asking rents of $1,840
and $2,377, respectively. Site amenities include a clubhouse, fitness center, laundry facilities,
pool, and tennis courts.

The site currently has no vacancies, and also had no vacancies last quarter or a year ago. The
site appears to be consistently filled.

New Village at Patchogue

- This development was built in 2014 and brought 291 housing units to the market. The site
offers both market rate and affordable units, as well as 1-, 2-, and 3-bedroom apartment. The
“average asking rents are $2,942 for 1-bedrooms, $3,264 for 2-bedrooms, and $3,119 for 3-
bedroomes. Site amenities include a clubhouse, fitness center, lounge, pet care, pool, and
sundeck.

According to CoStar, the site currently has no vacancy. A wmm« ago there was vacancy of 1.4%
(or 4 units), but all have been absorbed.

Economic Impact Analysis — G4 Development Group, LLC

Heatherwood House at Patchogue

tem... ... ...~ Value

Inventory 272
Year Built 1965
Vacancy Rate : 0%
1 Bedroom Asking Rent | $1,840
2 Bedroom Asking Rent $2,377

Source: Laffey New Developments Division, CoStar

New Village at Patchogue

ltem . Value
Inventory 2N
Year Built , . 2014
Vacancy Rate 0%
1 Bedroom Asking Rent $2,942
2 Bedroom Asking Rent $3,264
3 Bedroom Asking Rent $3,119-

Source: Laffey New Developments Division, CoStar
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Conclusions On Market Review

We used the market statistics to make certain conclusions regarding both (a) the level of support in the market for the Project, and (b)

the extent to which any of the units of the Project can be considered “Net New” to the Town of Brookhaven (which will factor into the
economic impact analysis that follows).

Determination of Market Support

As noted above in the various data points, the Project appears to be well positioned in a strong market. Despite the COVID-19 pandemic,
two similar multi-family residential properties in the Town have shown positive leasing trends. The local market overalf also has
consistently low vacancy rates, even upon new deliveries. The Project also has many amenities, including very strong local shopping

amenities, and contains 8 attractively priced “affordable” units that should immediately be absorbed. We therefore conclude that the
market data appear to support the Project’s success.

Determination of “Net New”

Prior to calculating the economic impacts of the Project, we must determine how many of the future households of the Project can be
considered “net new” tothe Town. There are several circumstances for which households would be considered net new:

1) Out-of-area residents choosing to relocate to the Town because of the Project.
2) Current Town residents that would otherwise relocate outside of the Town if the option to live in the Project were unavailable.

3) Current Town residents that will move into the Project, freeing up their Brookhaven residential space that will then be occupied by
new Town residents.

As per our review of the market, we consider all units of the Project as “net-new” households for the Town.
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Economic Impact Analysis

The Project would have economic impacts on the County and Town in a number of ways. This includes one-time impacts to jobs,
earnings and sales during the construction phase of the Project, which we estimate for the entire County. It also includes ongoing
impacts related to household spending and the operations of the Project, which we estimate for the Town?.

Methodology

Both one-time, construction-phase impacts and ongoing, operation-phase impacts have “Direct” and "Indirect” components. For the
construction phase:

e Direct jobs, wages and sales are those that occur on-site related to labor and materials used in the construction of the Project.
e Indirect jobs, wages and sales are those caused by the Direct impacts, and result from business-to-business purchases (e.g. a
contractor buying a piece of equipment from a dealer) and from emiployees spending a portion of their wages locally.

For the operation phase:

¢ Direct jobs, wages and sales are those jobs created from the operations of the Project (e.g. onsite employment of a maintenance
person) and from new household spending occurring as a result of the Project.

« Indirect jobs, wages and sales are those caused by the Direct impact, such as business-to-business purchases (e.g. a grocery store
serving the new households buying goods from a distributor) and from employees of such businesses spending a portion of their
wages locally.

To estimate the Direct and Indirect impacts, MRB Group employs the Emsi® economic modeling system. We used data from the
Developer and from publicly-available and proprietary data sources as inputs to the Emsi modeling system. Where needed, we adjusted
the Emsi model to best match the Project specifics. We then reported the results of the modeling.

2 By their nature, construction-related impacts tend to be somewhat more diffuse, which is why we report them as county-level impacts. Town leve! impacts are measured based on the 36
ZIP codes, which closely approximates the Town.

3 Emsi, formerly "Economic Modeling Systems, Intl." uses data from the US Bureau of Labor Statistics, the US Bureau of Economic Analysis, the US Census, and other public data sources to
model out economic impacts. ‘
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Construction Phase

The Developer has provided estimates of the total cost of construction of
the Project and the percentage of labor and materials to be sourced within
the County. As shown in the table to the right, the Developer estimates —_— ;

that 60% of its $6.66 million of materials and labor costs would be spent Materials & Labor $6,655000-  60% $3,993,000
locally, for a total of $3.99 million of in-region construction spending.

Construction Spending In Region
i §Total " % County: $ County

Source: Developer, MRB

We used this $3.99 million spending figure (direct “Sales” in the table)
as the inputiinto the Emsi economic modeling system, assigning the _ — — —— —
County as the geography of study. This spending creates 29 direct ... . Direct -~ Indirect . ' Total
jobs and direct earnings of $1.68 million. The model estimates that . Jobs 29 13 42
this will cause Indirect impacts of 13 jobs, $869,293 in earnings and
$2.50 million in sales. Therefore, the total, one-time, construction-
phase impacts would be 42 jobs, $2.54 million in wages and $6.49 Sales $3,993,000 $2,495,206 $6,488,206
million in sales.

Economic Impact of Construction Phase, One-Time

Earnings §1675572  $869293 - $2,544,865

Source: Emsi, MRB

Operation Phase

Unlike the construction phase impacts that were measured at the County level, to account for their dispersed nature, we estimated
operation phase impacts at the Town level. To do so, we have used 36 ZIP Codes to best approximate the Town of Brookhaven in order
to model operational impacts®.

Operation phase impacts come from two sources. By far the largest source is the effect of net-new household spending from the new
units being brought onto the market by the Project. The second source of operation phase impacts is the employment on Site that
results from the operations of the Project, in this case a part-time leasing agent. The Project will bring to market 32 units of market-rate
and 8 units of affordable housing, all of which, as noted above, we consider “net new.” We used data from the Consumer Expenditure
Survey (CEX) of the Bureau of Labor Statistics as of September 2021, specific to both the Northeast and the respective income-levels.

4 A full list of ZIP Codes included in the economic impact analysis are listed in Appendix A, and are compared to the Town's boundaries.
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Four of the affordable units will be reserved for
households earning no more than 80% of the
area’s median income (AMI) of $102,497, which
equates to approximately $81,998. An additional 4
units. will be reserved to households earning no
more than 120% of AMI, or approximately
$122,996. Households with differing incomes will
likely have different spending habits. As such, we
have utilized different average annual household
expenditures based upon relevant income
brackets. As shown, households earning an

income reflective of AMI and 120% of AMI spend
an estimated $46,687 per year on the categories
of goods: shown. Comparatively, prospective
tenants of the affordable units at 80% of AMI
would likely spend $36,426 on the same
categories of goods.

The large expanse of the Town’s geographical
boundaries and the high conicentration of retailers
suggest that most of the households’ needs will

be served by local businesses. For the purposes of -

being conservative, we have estimated that 80%
of this spending would occur in the Town of
Brookhaven. Therefore, given 40 total units and
the spending profile and vmﬂn.m:ﬁmmmm shown, we
estimate a total of $1:46 million of new household
spending would occur annually in the Town.

Economic Impact Analysis — G4 Development Group, LLC

Annual per % Spentin -

80% AMI| Units

.”. L HH Spend . Town---..

Food $9,379 80% 4 $30,013
Household Furnishings and Equipment $2,644 80% 4 $8,461
>U.Um.8_ and Services $1,474 80% 4 $4,717
Transportation $10,495 80% 4 $33,584
-|Healthcare $5,272 80% 4 $16,870
Entertainment $3,145 80% 4 $10,064
Education $1,594 80% 4 $5,101
Personal Care Products and Services $802 80% 4 $2,566
Miscellaneous $1,093 80% 4 $3,498
Other $528 80% 4 $1,690
Total . $36,426 80% 4 $116,563
 |AMI and120% AMI Units Sl AR S
Food $11,842 80% 36 wwm&romo
Iovamm:.o_a Furnishings and Equipment $2,644 - 80% , 36 $76,147
Apparel and Services $3,077 80% 36 $88,618
Transportation $13,705 80% 36 $394,704
Healthcare $6,318 80% 36 $181,958
Entertainment $3,854 80% 36 $110,995
Education $2,497 80% 36 $71,914
Personal Care Products and Services $975 80% 36 $28,080
wanm_mmzmog $1,341 80% 36 $38,621
Other $434 80% 36 $12,499
Total $46,687 80% 36 $1,344,586
Grand Total cil $81,532 e 40 :  $1,461,149

before taxes: Average annual expenditures and characteristics, Consumer Expenditure Surveys, 2019-2020"

Source: Consumer Expenditure Survey, U.S. Bureau of Labor Statistics, September, 2021 *Table 3104. Northeastem region by income
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MRB Group then took each of the above line items and applied
that new-household spending to one or more industry codes in
Emsi®. This resulted in an estimate of 13 direct jobs and
$546,738 in direct earnings. Taken together with an estimate of
indirect impacts, total household spending impacts include 16
jobs, $753,631 in earnings and $2 million in sales.

The Developer also stated in.its application that it would

employ one part-time employee with a wage of $25,000 at the

Site for operations. According to‘Emsi, this corresponds to sales
of $83,416. Together with assessed indirect impacts, the total
impacts of operations would be 1job, $54,119 in earnings and -
$162,088 in sales®. This does not include the economic impact
-of ongoing maintenance contracts with local contractors.

The combined impacts of household spending along with
impacts from operations is displayed in the table to the right. As
shown, we anticipate that the Town will benefit from 17 jobs,
$807,749 in earnings and $2.17 millien in sales on an annual
basis. :

Economic Impact, Household Expenditures

o . Direct: _+Indirect - - Total
Jobs 13 3 16
Earnings $546,738 $206,893 $753,631
Sales $1,461,149 $545,293 $2,006,441
Source: Emsi, MRB
Economic Impact, Operations of Project
_ ‘Direct Indirect Total . -

Jobs 1 0 1
Earnings $25,000 $29,119 $54,119
Sales $83,416 $78,672 $162,088
Source: mB.n. MRB
Economic Impact, Combined Annual Impact

T Drect | Indirec Total
Jobs 14 3 17
Earnings - $571,738 . $236,012 $807,749
Sales §1,544,565 $623,965 $2,168,530

Source: Emsi, MRB

3 For example, for the “Food” line item, we applied half of the spending to the “Supermarkets and other grocery” store NAICS code (North American Industrial Classification System) and half to

the “Full service restaurants” NAICS code.

& The Emsi projection is indicating that there will be less than 1indirect FTE with earnings of $29,119 annually. .

Economic Impact Analysis — G4 Development Group, LLC
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Fiscal Impact Analysis
The Project would also have fiscal impacts in terms of new tax revenues as described below. The table below displays the Applicant’s
proposed PILOT schedule.

PILOT Schedule "~ PILOT Schedule per Application

The Applicant has requested-a 15-year <mm_‘ ”uMm‘mmwc:‘msﬂ >< _:._U.@W,\wﬂm:ﬁ ﬁvﬁnom.maﬂ...__.,d_o_.o.<,m”&wﬂ ,Eﬂmn<mwcm _mm._wmmmm:dmﬁ_mﬂ.”
PILOT term that will abate a portion of the . <mEm mmmmmanaonﬁé_cm _:m_.u._ﬂr.o.q mcw_.m..ﬂ o u_u_roﬁ._..,
improvement value associated with the R T A .m__;o.a;.._ - Payment )
renovation. 30.3 year 1to year 6, 100% of Year 1 $3,155 T $54,845 100% - $C $3,155 $12,725
el DR T S I
will decrease by 10 points each year for the | Year 3 _ mw\,dmm $54,845 _ 100% $0 , .mw;mm, $13:239
remaining 9 years. In year 16, the Site will be { Year4 33155 - $54845° - 100% 0 $3155  $13504
fully taxable, generating an estimated Year 5 $3,155 $54,845 100% $0 $3,155 $13,774
$314,834 in property tax revenue, Year 6 $3155  $54,845 100% $0. . $3155 $14,049
| Year7 $3,155 $54,845 90% $5485  §8640  $39241

Year 8 . $3,155 mwb.mhm 80% $10969 - $14124 $65,435

Year 9 $3,155 $54,845 - 70% $16,454 $19,609 $92,661

Year 10 $3,155 §54845  60% . $21938  $25093  $120950

Year 11 $3155 . $54,845 50% $27,423 $30,578 $150,333

Year12 . $3,155 §54,845  40% - $32907  $36062. . $180,843

. Year 13 $3,155 $54,845 30% $38,392 .mh._\mbw $212,514

Year14 §3155  $54,845 20% $43876 $47,031  $245379

Year 15 $3,155 $54,845 10% $49,361 $52,516 $279,474

Yeari6* . $3155. . $54845 .. 0% . $54845 . $58000  $314834

*First year fuil taxes
Source: Applicant

Economic Impact Analysis — G4 Development Group, LLC ‘ . Page 16
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PILOT Revenue

According to the >Un=nm3¢w proposed PILOT schedule, the Project will generate $1.47 million over the 15-year term. Since the parcels
being acquired are currently owned by the Town and exempt, all PILOT revenue is new revenue to the various taxing jurisdictions.

PILOT Revenue

Year . Currént AV Improvement.. TaxRate Proposed . Estimated
o Civalue 7 0 Exémption ¢ PILOT
S g inan o hoo i Revéfue
Year 1 $3,155 $54,845 403321 100% $12,725
Year 2 $3155 . $54,845 4711387 100% $12,979
Year 3 $3,155 $54,845  419.615 100% $13,239
Year 4 $3155  $54845 428007  100% $13,504
Year 5 $3,155 $54,845  436.568 100% $13,774|
Year 6 $3,155 $54,845 445299  100% $14,049
Year 7 $3,155 $54,845  454.205 90% $39,241
Year 8 $3,155 $54,845 463289 - 80% $65,435
Year 9 $3,155 §54,845 472555 70% $92,661
Year 10 $3,155 $54,845  482.006 60%  $120,950|
Year 11 $3,155 | $54,845 491646 50%  $150,333
Year 12 §3155 §54845 501479 40% - $180,843
Year 13 $3,155 $54,845  511.509 30% $212,514
Yearid . $3155 $54,845 521739 20% = $245379
Year 15 $3,155 $54.845 532173 0%  $§279,474
TOTAL . - $1,467,099

Source: Applicant, MRB

Economic Impact Analysis — G4 Development Group, LLC Page 17



Sales. Tax _Nm,.\m:cm. Construction Phase

As our economic impact analysis states, we anticipate approximately $2.5 million in
direct and indirect earnings in the County will be generated during the Project’s
construction phase. We assume 70% of the newly generated earnings will be spent in
Suffolk County. From there, we estimate that 25% of that spending amount will be
subject to the sales tax. Applying the County’s sales tax rate of 4.625%, we conclude that
the construction phase earnings will lead to approximately $20,598 in County sales tax
revenue over the duration of construction.

Sales Tax-Revenue, Operation Phase

We estimated $54,119 in total new earnings occurring annually within the County during
the operation phase associated with new direct and indirect job creation. Using the
same methodology as above, we estimate the Project will result in $438 in annual sales
tax revenue to the County. Escalated at 2% per year for 15 years, this totals $7,575 in
revenue over the term of the proposed PILOT.

Economic Impact Analysis — G4 Development Group, LLC

Sales Tax.Revenue - Construction Phase

Line o “Value.

Total New Earnings $2,544,865
% Spent in County 70%
$ Spent in County $1,781,406
% Taxable 25%
$ Taxable $445,351
[County Sales Tax Rate 4.625%
$ County Sales Tax Revenue $20,598
Reveriue, onéztime: =1L+ .. $20,598.

Source: MRB

Sales Tax Revenue - Operation Phase

Gre . AmualvVale
Total New Earnings $54119
% Spent in County - 70%
$ Spent in County $37,883
& Taxable 25%
$ Taxable $9,471
County Sales Tax Rate 4.625%
$ County Sales Tax Revenue $438
Revenu 7575

Source: MRB
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Sales Tax Revenue, New Household Spending

As noted earlier in this analysis, we anticipate over $2 million of direct and indirect sales
in the Town associated with new household spending by residents of the Site. Assuming
that 25% of those sales are subject to sales tax, we estimate the Project will result in
$23,199 in annual sales tax revenue to the County. Escalated at 2% per year for 15 years,
this totals $401,198 in revenue over the term of the proposed PILOT.

Economic Impact Analysis — G4 Development Group, LLC

Sales Tax Revenue - Household Spending

|Lirie L - Annual Value
New Household Spending $2,006,441
% Taxable - 25%)|
§ Taxable $501,610
County Sales Tax Rate 4.625%
$ County Sales Tax Revenue $23,199
Revenue Overd5 Years' - " . $401,198

Source: MRB

Page 19




MRB group

| | Zlp  Description”. T
> —U U en Q mX. > 11705  :Bayport, NY (in Suffolk county)
1713 Bellport, NY (in Suffolk county)

1719 Brookhaven, NY (in Suffolk county)
1727 - :Coram, NY (in Suffolk county)
11733 East Setauket, NY (in Suffolk county)
11738 :Farmingville, NY (in Suffolk county)
|74 Holbrook, NY {in Suffolk county)
1742 Holtsville, NY (in Suffolk county)
1755 . Lake Grove, NY (in Suffolk county)
1763 -Medford, NY (in Suffolk county)
11764~ Miller Place, NY (in Suffolk county)
11766 :Mount Sinai, NY (in Suffolk county)
11772 Patchogue, NY (in Suffolk county)
1776  iPort Jefferson Station, NY (in Suffolk county)
1777 Port Jefferson, NY (in Suffolk courity) .
11778 iRocky Point, NY (in Suffolk county)
11779 Ronkonkoma, NY (in Suffolk county)
11782°  :Sayville, NY (in Suffolk county)
1784  Selden, NY (in Suffolk county)
11786  iShoreham, NY (in Suffolk county)
789 Sound Beach, NY (in Suffolk county)
111790  iStony Brook, NY (in Suffolk-county)
1934  Center Moriches, NY (in Suffolk county)
11940 ‘East Moriches, NY (in Suffolk county)
1941~ Eastport, NY (in Suffolk county)
11949 Manorville, NY (in Suffolk county)
11950  Mastic, NY (in Suffolk county)
11951 ‘Mastic Beach, NY (in Suffolk county)
11953 Middle Island, NY (in Suffolk county)
11955 iMoriches, NY (in Suffolk county)
11960 ©  Remsenburg, NY (in.Suffolk county)
11961  'Ridge, NY (in Suffolk county)
11967  Shirley, NY (in Suffolk county)
|11973  ‘Upton, NY (in Suffolk county)

111980  :Yaphank, NY:(in Suffolk county)

36 ZIP Codes of the Town of Brookhaven 1715 Blue Point, NY (in Suffolk county)

-
> >, \\.wx\\.\-\\, 7 ‘\\,\n\ 2
\\\\\\\.\.m.\..»mi..\ S &

% “\.
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EXHIBIT D-2

New York Law Journal Article, dated March 22, 2017 on Eligibility of Residential
Developments for IDA Benefits by Anthony Guardino, Esq.

4894-8011-0091.2
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§ t has been nearly 50 years since
“the New York State Legislature
enacted legislation authorizing
§ industrial development agencies
‘8 (IDAs) for the purpose of promot-
“ing economic development. Now,
towns, cities, and counties throughout:
the state have created their own IDAs
under General Municipal Law (GML)
Article 18-A (the IDA Act) and use
them to encourage—and to financially
assist—a wide variety of real estate
developments, often to great success.
In many instances, however, an
IDAs efforts are met with objections,
both in and out of court, Recently,
[or example, lax benefits alfordec
by a town's IDA to the Green Acres
Mall on Long Island aroused com-
munity criticism, and led New York
State Comptroller Thomas DiNapoli
to announce that he would audit the
DA to determine its compliance with
policies and procedures related to
its approval of the project.
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ANTHONY S. GUARDINQ is a partner with Farrell
Fritz in the irm’s Hauppauge office.

There also continues to be disputes

“over the scope of projects that may

receive IDA benefits. Last August.
the Supreme Court, Seneca County,
rejected a challenge to a decision by
theSeneca County IDA to provide tax
henefits for a casino being built in the
county. Nearpass v. Seneca County
Industrial Development Agency, 53
Misc. 3d 737 (Sup.Ct. Seneca Co.
2016). The petitioners argued that
the casino was not a project defined
in the IDA Act and, therefore, that it
was ineligible for IDA berefits, They
pointed out, among other things, that
when the IDA Act first was epacted,
casinos were prohibited in New York,
and after casinos were allowed by
amendment to the New York Consti-
tution, the IDA Act was not amended
to include casinos as a project enti-
tled to IDA benefits.

The court was not persuaded and
decided, instead, that the casine facil-
ity was a comimercial project under
the IDA Act and, in particular, that it
also was a recreation [acility within
the purview of GML Section 854(9).

WEDNESDAY, MARCH 22, 2017
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Perhaps more surprising than a dis-
pute over the eligibility of a casino
to receive IDA benefits was a recent
court case that asked whether a resi-
dential development could qualily
for IDA benefits—an issue of state-
wicle significance, In Matter of Ryan v.
Town of Hempstead Industrial Devel-
opment Agency, Index No. 5324/16
(Sup.Ct. Nassau Co. Jan. 27, 2017), the.
Supreime Court, Nassau County, held
that a resiclential apartment building
project fell within the definition of a
project for which IDA benefits may
be granted.

After first providing background on
the IDA Act, this column will discuss
the court’s decision in Matter of Ryan
andl its implications.

The IDA Act

When the legislation governing the
creation, organization, and powers of
IDAs in New York State was enacted
in 1969, it provided that its general
purpose was “to promote the eco-
nomic welfare of {the state’s] inhabit-
ants and to actively promote, attract,
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encourage and develop economi-
cally sound commerce and industry
through governmental action for the
purpose of preventing unemploy-
ment and economic deterloration.”
This intent was further evidenced by
the original provision of GML Section
858, which provided that:

The purposes of the agency shall
be to promote, develop, encour-
age and assist in the acquiring,
constructing, reconstructing,
improving, maintaining, equip-
ping and furnishing industrial,
manufacturing, warehousing,
commercial and research facili-
ties and thereby advance the job
opportunities, general prosper-
ity and economic welfare of the
people of the state of New York
and to improve their standard of
living.

The decision by the Nassau
County Supreme Court in ‘Matter
of Ryan' provides confirmation
that residential developments
are eligible to recelve industrial
developmeqt agency benefits.

In approving the bill, then-Gover-
nor Nelson Rockefeller noted that
“industrial development agencies
provide one means for communities
to attract new industry, encourage
plant modernization and create new
job opportunities.” McKinney's 1969
Session Laws, Yol. 2, p. 2572,

The original legislation has been
amended a number of times since
1969 to broaden the scope of permis-
sible IDA activities. For example, the

- definition of project was expanded to

specifically include construction of
industrial pollution control facilities
(L 1971, ch 978), winter recreation
facilities and then recreation facllities
generally (L 1974, ch 954; L. 1977, ch
630), horse racing facilities (L 1977,
ch 267), railroad facilities (L 1980,
ch 803) and educational or cultural
facilities (L 1982, ch 541).

As noted above, however, it has
not been amended to specifically
include casinos. And it also does
not specifically include residential
developments.

In 1985, however, the New York
state comptroller’s office was
asked by the village attorney for
the village of Port Chester whether
construction of an apartment com-
plex was a commercial purpose
within the meaning of GML Sec-
tion 854(4) and, thereby, whether
it was a proper project for indus-
trial development bond financ-
ing. In response, the Comptroller
issued Opinion No, 85-51, 1985 N.Y.
St. Comp. 70 (Aug. 16, 1985) (the
“comptroller's opinion”).

In the comptroller’s opinion, the
comptroller's office explained that,
at its inception, the IDA Act's primary
thrust was.to promote the develop-
ment of commerce and industry as
a means of increasing employment
opportunities.

WEDNESDAY, MARCH 22, 2017

The comptroller’s opinion then
reasoned that for an apartment com-
plex to qualify as an eligible project
under Article 18-A, it had to promote
employment opportunities and pre-
vent economic deterioration in the
area served by the IDA.

The comptroller's opinion added
that the comptroller's office was “not
in a position to render an opinion” as
to whether a project that consisted
of the construction of an apartment
complex was a commercial activity
within the meaning of Article 18-A.
Rather, it continued, such a determi-
nation “must be made by local offi-
cials based upon all the facts relevant
to the proposed project.”

Any such determination, the
comptroller's opinion concluded,
had to take into account the stated
purposes of the IDA Act: “the pro-
motion of employment opportuni-
ties and the prevention of economic
deterioration.”

When this issue reached the court
in Triple S. Realty v. Village of Port
Chester, Index No. 22355/86 (Sup.
Ct. Westchester Co. Aug. 19, 1987),
the Westchester County Supreme
Court held that residential con-
struction may be eligible for indus-
trial development agency benefits if
such construction “would increase
employment opportunities and pre-
vent economic determination in the
area served by the IDA."

The decision by the Nassau County
Supreme Court in Matter of Ryan
provides further confirmation that
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residential developments certainly
- are eligible to receive IDA benefits,

‘Matter of Ryan’

The case arose after the Town

of Hempstead Industrial Develop-
ment Agency (TOHIDA) granted
financial and tax benefits and assis-
tance to Renaissance Downtowns
UrbanAmerica, with respect to
the construction of a new 336-unit
residential apartment complex in
, the village of Hempstead on Long
Island. That was Phase | of a multi-
phase revitalization project that was
planned to include additional mixed-
use buildings and parking facilities.
The financial benefits and assistance
granted by the TOHIDA included:

* exemptions [rom mortgage
recording taxes for one or more
mortgages;

¢ securing the principal amount
not to exceed $70 million;

* a sales and use tax exemption
up to $3.45 million in connection
with the purchase/lease of build-
ing materials, services, or other
personal property for the project;
and

* abatement of real property taxes
for an initial term of 10 years pur-
suant to a payment in lieu of taxes
(PILOT) agreement.

Six petitioners, including a trustee
for the village of Hempstead, chal-
lenged the TOHIDA's resolution in
an Article 78 proceeding, arguing
~ that an IDA could not grant benefits

for a project that was residential,
either in whole or in part, in nature.

For thelr part, the respondents
contended that the development of a
residential rental building fell within
the ambit of the statutory definition
of a project entitled to receive an
IDA's financial assistance and ben-
efits in that it promoted "employ-
ment opportunities” and prevented

“economic deterioration” in the area

served by the DA,

The court agreed with the respon-
dents and dismissed the petition.

In its decision, the court noted
that the comptroller's opinion had
observed that the determination of
whether construction of an apart-
ment complex was a commercial
activity within the meaning of the
IDA Act had to be made by local
officials based on facts relevant to
the proposed project.

The court then pointed out that
the TOHIDA had approved Renais-
sance's application for assistance
with respect to the first phase of
the revitalization project based on
the TOHIDA’s findings, that, among
other things:

* the town of Hempstead was in

need of attractive multi-family

housing to retain workers in the
town and attract new business;

» a healthy residential environment

located in the town was needed to

further economic growth;

* there was a lack of affordable,

safe, clean multi-family hoixsing

within the town; and

* the facility would provide the
nucleus of a healthy residen-
tial environment, and would be
instrumental and vital in the fur-
ther growth of the town,

Moreover, the court continued, the
TOHIDA also found that the develop-
ment of the first phase of the facility
would “promote and maintain the
job opportunities, health, general
prosperity and economic welfare"
of the town's citizens and “Improve
their standard of living.”

Given that the project promoted
employment opportunities and
served to combat economic dete-
rioration in the area served by the
TOHIDA, the court upheld the TOHI-
DA’s decision as rationally based and
not arbitrary or capricious, an abuse
of discretion, or an error of law.

Conclusion

IDA benefits can play an impor-
tant role in real estate development.
For nearly five decades, they have
benefited New Yorkers in numerous
situations. As the comptroller's office
and the courts have recognized, a
project—including a residential
project—that demonstrates that it
promotes employment opportunities
and prevents economic deterioration
is eligible to receive IDA benefits.

Reprintod with permbion fven the March 22, 2017 adion of dve NEW YORK
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EXHIBIT D-3

Ryan et al. v. Town of Hempstead Industrial Development Agency et al.
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SHORT FORM ORDER

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NASSAU

PRESENT: HON. JEFFREY S. BROWN
' JUSTICE

X TRIAL/IAS PART 13

In the Matter of DONALD L. RYAN, FLAVIA
IANNACCONE, JAMES DENON, JOHN M. WILLAMS, INDEX # 5324/16
REGINAL LUCAS and ROBERT DeBREW, JR.,
Mot. Seq. 1

Petitioners,” ) Mot. Date 9.13.16
: ' Submit Date 11.17.16
For A Judgment Pursuant to Article 78 of the New York
Civil Practice and Rules,

XXX
-against-
TOWN OF HEMPSTEAD INDUSTRIAL DEVELOPMENT
AGENCY, RENAISSANCE DOWNTOWNS
URBANAMERICA, LLC, and RDUA PARCEL | LLC,
Respondents.
X
The tollowing papé’r.s were read on this mbtion: Papers Numbered
Notice of Petition, Affidavits; Exhibits, Memorandum ANDEXE. s, 1,2
Veritied Answers........... e e e et e b et ket s b et e e ers e 5,4,5
Opposing AfTIdavits..........ccooiviiii e 6,7,8.9.10,11,12
REPIVATIAAVILS .oyt en s 13, 14
Sur-Reply i\fﬁdawt ................. e bttt a e re bt e ebe e rraaesteenresre ens 15
Hearing Record (3 VOIS.). i iuiceieiiie e ettt eeeeas oo 16

Application by petitioners pursuant to Article 78 to invalidate as u/tra vires and to void
the May 18, 2016 resolution passed by the Town of Hempstedd Industrial Development Agency
.,TOHIDA) is decided as hereinafier provided.



In this Article 78 proceeding, petitioners seek to invalidate the resolution passed by
respondent TOHIDA on May 18, 2016, which granted financial and tax benefits and assistance to
respondent Renaissance Downtowns UrbanAmerica, LLC (Renaissance) vis-a-vis construction of
a new 336 unit residential apartment complex on the northwest corner of the intersection of
Washington and Front Streets (Phase | of the multi-phase Village of Hempstead downtown
revitalization project' which was planned to include additional mixed use buildings/parking
facilities). The Phasc I property was a tax exempt Village property for at least 50 years until
December 15, 2015 when it was acquired by respondent Renaissance.

The financial benetits and assistance granted include:

exemptions from mortgage recording taxes for one or more mortgages
securing the principal amount not to exceed $70,000,000;

sales and use tax exemption up to $3,450,000 in connection with the
purchase/lease of building materials, services or other personal property for
the project;

abatement of real property taxes for an initial term of ten years pursuant to
Payment in Lieu of Taxes Agreement (PILOT). ~

Based on the theory that the resolution was affected by an crror of law, i.e., that
residential apariment buildings are not included in the type of project or facility that is eligible
for financial assistance under the General Municipal Law Article 18-A (Industrial Development
Act[the IDA or the Act]), petitioners scek to invalidate the subject resolution as w/tra viresivoid.

In opposition, respondents first seek dismissal of the petition based on its alleged multiple
fatal flaws including petitioners’ fack of standing; failure to raise the w/tra vires issue in the
administrative proceeding before respondent TOHIDA; and failure to serve the attorney general
in accordance with CPLR 7804(¢).

The alleged {laws are not fatal and do not provide a basis for dismissal. Petitioners have
standing to maintain an action for equitable or declaratory relief under State Finance Law § 123-b
vis-u-vis the issue of whether the project herein talls within the definition of a “project” for
which IDA benefits may be granted (see Nearpass v Seneca County Idus. Dev. Agenciy 52 Misc
3d 533 [Sup Ct, Sencca County 2016 Falvey, J.]; Dudley v. Kerwick, S2NY2d 542 [1981);¢f

"The development as outlined in the Appraisal Report (Exhibit “2" to the Petition) was
approved in 2 unanimous 5-0, bi-partisan vote by the Village of Hempstead Board. It includes
the construction of, among other things: residential units, structured parking, retail space,
medical office building, mixed used-artist loft with grade and basement level supermarket,
surfiace parking oftice space, senior independent living apartment building, hotel and restaurant
space.



Kadish v. Roosevelt Raceway Assoc., 183 AD2d 874, 875 [2d Dept 1992] [no standing under
State Finance Law § 123-b (1) to challenge financing and acquisition of property by TOHIDA
through bond issuance because statute specifically excludes bond issuance by a public benefit
corporation). Further, the ultra vires issue was, in fact, raised in the administrative proceeding
before respondent TOHIDA (Record: Vol, 3 Tab 25, pp 113-114), and the Nassau County
Regional Office of the New York State Attorney General rejected service of the petition on the
ground that the office did not represent respondent TOHIDA.

In further support of its dismissal, movants argue that the petition fails to state a viable
cause of action as it is based on the false premise that an Industrial Development-Agency may not
grant benefits for a commercial project that is residential, either in whole or in part, in nature.

For the reasons which follow, the petition must be dismissed.
Pursuant to General Municipal Law § 858, an Industrial Development Agency

“*shall be to promote, develop, encourage and assist in the acquiring,
constructing, reconstructing, improving, maintaining, equipping and
furnishing industrial, manufacturing, warehousing, commercial, research
and recreation facilitics . . , und thereby advance the job opportunities,
health, general prosperity and economic welfare of the people of the State of
New York and to improve their recreation opportunities, prosperity and
standard of living.”

An Industrial Development Agency is thus a “governmental agenc[y] or instrumentalit[y]
created for the purposc of preventing unemployment and economic deterioration (General
Municipal Law § 852) and to “provide one means for communities to attract new industry,
encourage plant modernization and create new job opportunities” (Governor’s Mem., 1969
McKinney*s Session Laws of N.Y. at 2572).

According o respondents, the development of a residential rental building falls within the
ambit of the statutory definition of a project,® entitled to financial assistance and benelits, as set
forth in § 854(4) of the General Municipal Law in that it “promotes employment opportunities
and prevents economic deterioration in the area served by the industrial development agency”
(Opns. St. Comp. No. 85-51 [N.Y.S. Cptr., 1985 WL 25843)).

In the opinion of the State Comptroller, the determination of whether construction of an
apartment complex is a commercial activity within the meaning of the statute must be made by

*As set forth in § 854(4) the term “project” is broadly defined to include, in relevant part,
*any-land, -any building or other improvement, and all real and personal properties located within
the state of New York and within or outside or partially within and partially outside the
municipality for whose benefit the agency was created. . . .”

3-



local officials based upon facts relevant to the proposed project (/d. [**Local officials must
determine, based upon all the relevant facts, whether construction of an apartment complex will
promote employment opportunities and prevent economic deterioration. . . .”"]). Respondents
argue that TOHIDA acted within the scope of its authority in resolving to provide IDA assistance
to the project since it would promote job creation and growth in a distressed area of the Village
of Hempstead and serve as the first physical manifestation of the Village’s Downtown
Revitalization plan and a catalyst for future phases.

Here, the record establishes that a duly noticed public hearing was held regarding )
respondent Renaissance’s application for TOHIDA assistance with respect to the first phase of
the $2.5 billion Hempstead Revitalization project for which site plan approval was already in
place and a building permit issued. The resolution was granted based on respondent TOHIDA’s
findings, that, among other things:

(a) The Town of Hempstead is in need of attractive multi-family
housing to retain workers in the Town and attract ncw business;

(b) a healthy residential environment located in the Town of
Hempstead is necded in order to further economic growth;

(c) there is a lack of affordable, safe, clean multi-family housing
within the Town of Hempstead;

(d) the facility will provide the nucleus of a healthy residential
environment, -and will be instrumental and vital in the further growth
of the Town of Hempstead.

Respondent TOHIDA also found that:

the acquisition, construction and equipping of the Phase I Facility will
promote and maintain the job opportunities, health, general prosperity
and economic welfare of the citizens of the Town of Hempstead and
the State of New York and improve their standard of living and
thereby scrve the public purposes of the Act;

the project conformed with local zoning laws and planning regulations
of the Town of Hempstead; and

the project will not have a significant effect on the environment as

determined in accordance with Article 8 of the Environmental
Conservation Law and regulations promulgated therecunder.

5 §4~':



The allegations proffered in opposition to the resolution, regarding traffic congestion;
-additional garbage/sewage; additional burden of increased student population in an already
overcrowded/underfunded school district; burden of increased financial costs of municipal
sérvices to support increased population, are speculative and lack merit in the face of reasoned
evaluation of the project by respondent TOHIDA as set forth in the record. As stated in the
affidavit of Wayne J. Hall, Sr., Mayor of the Incorporated Village of Hempstead and Chairman of
the Vlllage Commumty Development Agency:

“the IDA benefits awarded to Renaissance for this particular Phase I of the
development are critically important to the revitalization of the Village of
Hempstead’s downtown area, and are essential to the twin goals of
preventing any further physical and economic deterioration of the area, as
well as promoting employment opportunities to the Village.”

As stated in the Socio-Economic Impact of the Village of Hempstead's Revitalization
Plan report, dated March 31, 2016, (Exhibit “A” to the Affidavit of Donald Monti in Opposition
to Petition):

“Upon completion, the overall revitalization of the Village of Hempstead
will have generated an estimated $4 billion in economic activity, comprised
of’economic activity during and after the construction period.

Nearly §3 billion of primary and secondary economic activity will be
wenerated from construction of the development encompassing S million
square feet, comprising 2.8 million square feet of 3,500 residential units and
2.2 million square feet of mixed use, retail, hospitality, office and other
commercial uses. ‘

This will result in new socio-economic improvements to the Village of
Hempstead that will provide much needed housing for Long Island’s young
professionals and active adults, and create during the construction period as
many as 22,000 temporary construction and sccondary jobs generating
nearly $1.4 billion in wages.

When completed, the revitalization will create approximately 6, 000
permanent and 4,500 secondary jobs generating $498 million in wages of
which 1,500 ot the permanent jobs generating $125 million in wages
projected to be held by Village of Hempstead residents. Thus, in total, the
construction activity and resulting permanent jobs and their related
secondary economic impacts are expected to generate nearly $4 billion in
primary and secondary economic impact, and over the 20 year PILOT
period 514" million in new county;, town, school and vlllaee property taxes.
and $43.5 million in new:county 3ales taxes.™
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In reviewing the actions of an administrative agency, courts must assess whether the
determination was the result of an error of law or was arbitrary, capricious, or an abuse of
discretion such that the actions at issue were taken without sound basis in reason and without
regard to the facts (Marter of County of Monroe v Kaladjian, 83 NY2d 185, 189 [1994], citing
Matter of Pell v Bd. of Educ., 34 NY2d 222, 231 [1974); Akpan v Koch, 75 NY2d 561, 570-71
[1990); Matter of Calvi v Zoning Bd. of Appeals of the City of Yonkers, 238 AD2d 417, 418 [2d
Dept 1997]). The agency’s determination need only be supported by a rational basis (Matter of
County of Monroe v Kaladjian, supra; Matter of Jennings v Comm. N.Y.. Dept. of Social Svcs.,
71 AD3d 98, 108 [2d Dept 2010]). If the determination is rationally based, a reviewing court may
not substitute its judgment for that of the agency even if the court might have decided the matter
differently (Matter of Savetsky,v Zoning Bd. of Appeals of Southampton, 5 AD3d 779, 780 [2d
Dept 2004); Maiter of Calvi v Zoning Bd. of Appeals of the City of Yonkers, supra). It is not for
the reviewing court to weigh the evidence or reject the choice made by the agency where the
evidence conflicts and room for choice exists (Matter of Calvi v Zoning Bd. of Appeals of the
City of Yonkers, supra, citing Toys “R" Us v Silva, 89 NY2d 411, 424 [1996]; Akpan v Koch,

supra).

The record at bar establishes that in adopting the challenged resolution followirig a public
hearing, review of Renaissance’s application, and the environmental effects, respondent
TOHIDA did not act in excess of its jurisdiction or beyond the scope of its authority; i.c., ultra
vires. Nor was TOHIDA’s decision after review of all of the circumstances to adopt the
resolution finding that the Phase ] facility constituted a “project” under the IDA atfected by an
error of law as would warrant relief under Article 78.

Where, as here, the project at issue promotes employment opportunities and serves 10
combat economic deterioration in an arca scrved by an industrial development agency, a finding

that the project falls within the ambit of the IDA is rationally based; neither arbitrary or
capricious or an abuse of discretion, nor an error of law.

Accordingly, the petition is denied and the proceeding is hereby dismissed.

This constitutes the decision and order of this court. All applications not specifically
addressed herein are denied.

Dated: Mineola, New York ENTER:

January 25, 2017 -
A
‘73 Y\& AN

IIM JEFFREY S. BROWN
J.S.C.
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TOWN OF BROOKHAVEN INDUSTRIAL DEVELOPMENT AGENCY
UNIFORM TAX EXEMPTION POLICY (UTEP)

SECTION 1. PURPOSE AND AUTHORITY. Pursuant to Section 874(4)(a) of Title One
of Article 18-A of the New York State General Municipal Law (the “Act”), Town of Brookhaven
Industrial Development Agency (the “Agency”) is required to establish a uniform tax-exemption
policy applicable to the provision of any financial assistance to any project. This uniform tax-
exemption policy (“UTEP”) was adopted pursuant to a resolution enacted by the members of the
Agency on June 20, 2012, as amended on October 15, 2014, September 20, 2017 and June 17,
2020.

SECTION 2. DEFINITIONS. All words and terms used herein and defined in the Act
shall have the meanings assigned to them in the Act, unless otherwise defined herein or unless the
context or use indicates another meaning or intent. The following words #hd terms used herein
shall have the respective meanings set forth below, unless the context or use indicates another
meaning or intent: ‘

7

(A)  “Administrative Fee” shall mean a charge imposed by the Agency to an Applicant
or project occupant for the administration of a project.

(B)  ‘Act” shall have the meaning assigned ;lv{éreto in Section 1 of this UTEP.

(C)  “Affected Tax Jurisdiction” means, with respect to a particular project, the
County, the Town, any Village or applicable School District, in which such project is located which
will fail to receive real property tax payments or other tax payments which would otherwise be
due with respect to such project due to j/Tax Exemption obtained by reason of the involvement of
the Agency in such project. »

(D)  “Affordable Houging Project” shall have the meaning assigned thereto in Section
7(D)(T) of this UTEP. V.

(E)  “Agency” shall have the meaning assigned thereto in Section 1 of this UTEP.

(F)  “Agency Fee” shall mean the normal charges imposed by the Agency on an
Applicant or a project occupant to compensate the Agency for the Agency’s participation in a
project pursuant to the Agency’s adopted Fee Schedule. The term “Agency Fee” shall include, but
not limited to, not only the Agency’s normal application fee and the Agency’s normal
Administrative Fee, but also may include (1) reimbursement of the Agency’s expenses, (2) rent
imposed by the Agency for use of the property of the Agency and (3) other similar charges,
penalties and interest imposed by the Agency.

(G)  “Applicant” shall mean an individual or entity who files an application with the
Agency to receive financial assistance with respect to a project.
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(H) “Applicant Project” shall mean a project which is undertaken by the Agency,
which complies with the Act and the policies of the Agency, for the benefit of an Applicant which
either (1) has been or will be financed by the issuance by the Agency of bonds, notes or other
evidences of indebtedness with respect thereto or (2) a straight lease transaction which the Agency
has determined to undertake pursuant to the Lease Policy and the Act.

) “Assessor” shall mean (i) the Assessor of the Town, and (ii) if a project is located
in a Village, the Assessor of the Village.

@) “Assisted Living Facility” shall have the meaning assigned thereto in Section
7(D)(g) of this UTEP.

(K)  “County” shall mean Suffolk County, New York.

(L)  “Exemption Form” shall have the meaning assigned thereto4h Section 7(B) of this
UTEP.

(M)  “FTEs” shall have the meaning assigned thereto in this Section 9(E) of this UTEP.

(N)  “Lease and Project Agreement” shall mearf a Lease and Project Agreement”
entered into between and the Agency and an Applicant with respect to a project.
/

(O)  “Lease Policy” shall mean the lease;pr()/ﬁcy approved by resolution of the members
of the Agency, pursuant to which the Agency set forth the circumstances under which the Agency
will consider undertaking a straight-lease transaction.

(P)  “Loss Event” shall have the meaning assigned thereto in Section 9(F) of this UTEP.
S

(Q) “Market Rate Housying Project” shall have the meaning assigned thereto in
Section 7(D)(i) of this UTEP.

R) “Municipal(ty” shall mean the County, the Town and each village located within
the Town.

(S)  “Ndn-Applicant Project” shall mean a project which is undertaken by the Agency
for the benefit of the Agency and shall not include an Applicant Project.

(T)  “Normal Mortgage Tax” shall have the meaning assigned thereto in Section 5(f)
hereof.

U)  “PILOT Payment” or “Payment in Lieu of Tax” shall mean any payment made
to the Agency or an Affected Tax Jurisdiction in lieu of the real property taxes or other taxes which
would have been levied by or on behalf of an Affected Tax Jurisdiction with respect to a project
but for the Tax Exemption obtained by reason of the involvement of the Agency in such project,
but such term shall not include Agency Fees.
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(V)  “PILOT Agreement” shall have the meaning assigned thereto in Section 7(A) of
this UTEP.

(W)  “Real Property Tax Abatements” shall have the meaning assigned thereto in
Section 7(D)(i) of this UTEP.

(X)  “Real Property Tax Abatement Savings” shall have the meaning assigned thereto
in Section 9(B)(iii) of this UTEP. '

(Y) “Recapture Event” shall have the meaning assigned thereto in Section 9(C) of this
UTEP.

(Z)  “Recaptured Benefits” shall have the meaning assigned thereto in Section 9(B) of
this UTEP. Y

(AA) “Recapture Policy” shall have the meaning assigned thereto in Section 3(E) this
UTEP.

(BB) “Renewable Energy Systems” shall have the meaning assigned thereto in Section
66-p of the New York Public Service Law. /

(CC) “Sales Tax Exemption Period” shall bfaﬁe the meaning assigned thereto in Section
4(B) of this UTEP. Ve

(DD) “Sales Tax Savings” shall havg%ﬁe meaning assigned thereto in Section 9(B)(ii) of
this UTEP.

.
(EE) “School District” shall/r/nean each school district located within the Town.

(FF) “Senior Living rF(acility” shall have the meaning assigned thereto in Section
7(D)(h) of this UTEP.

(GG) “Tax Exeihption” shall mean any financial assistance granted to a project which is
based upon all or a portion of the taxes which would otherwise be levied and assessed against a
project but for the/involvement of the Agency in such project.

(HH) “Town” shall mean the Town of Brookhaven, New York.

(II)  “UTEP” shall have the meaning assigned thereto in Section 1 of this UTEP.

()  “Village” means any incorporated Village located within the Town.
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SECTION 3. GENERAL PROVISIONS.

(A) Policy. The policy of the Agency is to grant Tax Exemptions as hereinafter set
forth to (1) any Applicant Project and (2) any Non-Applicant Project, in each case approved by
the Agency in accordance with the provisions of the Act and the policies of the Agency. In
reviewing applications for financial assistance, the Agency shall take into consideration, review
and comply with all requirements and provisions of the Act.

(B)  Exceptions. The Agency reserves the right to deviate from such policy in special
circumstances. In determining whether special circumstances exist to justify such a deviation, the
Agency may consider the magnitude of the deviation sought and the factors which might make the
project unusual, which factors might include but not be limited to the following factors: (1) The
magnitude and/or importance of any permanent private sector job creation and/or retention related
to the proposed project in question; (2) whether the Affected Tax Jurisdictions will be reimbursed
by the project occupant if such project does not fulfill the purposes for whioh/ Tax Exemption was
granted; (3) the impact of such project on existing and proposed businesses or economic
development projects; (4) the amount of private sector investment generated or likely to be
generated by such project; (5) the estimated value of the Tax Exemptions requested; (6) the extent
to which such project will provide needed services and revenues to the Affected Tax Jurisdictions;
(7) the effect of the proposed project upon the environment,/{he extent to which the project will
utilize, to the fullest extent practicable and economically feasible, resource conservation, energy
efficiency, green technologies, and alternative and reriewable energy measures; and (8) if the
project is designated blighted as per the Town’s Code. In addition, the Agency may consider the
other factors outlined in Section 874(4)(a) of thg,Abt.

- (C)  Application. No request for a Tax Exemption relating to an Applicant Project shall
be considered by the Agency unless an application and environmental assessment form are filed
with the Agency on the forms prescribéd by the Agency pursuant to the Act and the policies of the
Agency. Such application shall contain the information requested by the Agency, including a
description of the proposed proje{t, the proposed financial assistance being sought with respect to
the project, the estimated date of completion of the project, whether such financial assistance is
consistent with this UTEP-and all other information required by the Act and corresponding rules
and regulations. The Agency reserves the right to reject any application that the Board, in its sole
discretion, determines (1) does not comply with the Town’s Code, Zoning Plan, Land Use plans
or Economic Deveélopment policy, or (2) the project or the requested Tax Exemptions are not in
the best interest of the residents or tax payers of the Town or does not otherwise comply with the
Act or any other applicable federal, state or local laws, rules or regulations. As required under the
Act, prior to any project receiving benefits from the Agency, the project applicant must establish
that the project would not proceed but for the benefits granted by the Agency. The fact that the
Agency has accepted an Application or adopted a preliminary inducement resolution with respect
to a project, does not mean or imply that the Agency will grant final approval of an Applicant’s
project or the requested Tax Exemptions.

(D)  Public Hearings and Notice to Affected Tax Jurisdictions. No request for approval
of an Applicant Project by the Agency which involves the issuance of bonds, notes or other
evidences of indebtedness with respect thereto or any other application for Tax Exemptions, or
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entering into a Lease and Project Agreement or PILOT Agreement, or the granting of other
financial assistance to Project Applicant which may aggregate more than $100,000 or which
involves a proposed deviation from the provisions of this Uniform Tax Exemption Policy, shall be
given final approval by the Agency unless and until the Agency: (1) has published a public notice
and conducted a public hearing with respect to the location and nature of the project, the issuance
of bonds or notes, if applicable, and the Tax Exemptions and other financial assistance to be
granted by the Agency to the Project Applicant in accordance with the provisions of Section 859-
a of the Act, (2) has sent written notice of said request to each Affected Tax Jurisdiction describing
generally the location and nature of the project, the issuance of bonds or notes, if applicable, and
the Tax Exemptions and other financial assistance to be granted by the Agency to the Project
Applicant and if the request involves a deviation from this UTEP, describing such deviation and
the need for such deviation, and (3) has given each Affected Tax Jurisdiction and members of the
public a reasonable opportunity, either in writing or in person, to be heard by the Agency with
respect to the location and nature of the project and proposed Tax Exemption to be granted to the
Applicant in accordance with the Act. With respect to Non-Applicant Proje/cts, the Agency shall
comply with the provisions of Section 859-a of the Act, to the extent applicable. In addition, the
Agency shall comply with all other notice provisions and public hearing requirements contained
in the Act relative thereto.

(E)  Recapture of Benefits. In accordance with the Act, the Agency has adopted a
recapture policy and requirements (the “Recapture Policy”) which is contained in every Lease
and Project Agreement and other applicable project (;o/c"uments with respect to Tax Exemptions
and other financial assistance granted to the Project Applicant. The Agency’s Recapture Policy is
described generally in Section 9 of this UTEP. .~

SECTION 4. SALES AND USE TAX EXEMPTION.

(A)  General. State law pm@f;l(des that purchases of tangible personal property by the
Agency or by an agent of the Agency, and purchases of tangible personal property by a contractor
for incorporation into or impreVving, maintaining, servicing or repairing real property of the
Agency, are exempt from sales and use taxes imposed pursuant to Article 28 of the Tax Law. In
accordance with the Act, thé Agency has a policy of abating sales and use taxes applicable (1) only
to the initial acquisition, construction, renovation and/or equipping of an Applicant Project and (2)
to any Non-Applicant Project. The grant of sales and use tax exemptions by the Agency are subject
to the Agency’s Récapture Policy.

(B)  Period of Exemption. Except as set forth in subsection (A) above, the period of
time for which a sales and use tax exemption shall be effective (the “Sales Tax Exemption
Period”) shall be determined as follows:

(1)  General. The sales and use tax exemption for an Applicant Project shall be
for the Sales Tax Exemption Period commencing no earlier than (i) the date
of issuance by the Agency of bonds, notes or other evidences of
indebtedness with respect to such project, or (ii) the execution and delivery
by the Agency of a Lease and Project Agreement or other document
evidencing the sales and use tax exemption relating to such project, and
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ending on the date of completion of the project or specific date set by the
Agency. The Sales Tax Exemption Period for a Non-Applicant Project shall
extend for such period of time as the Agency shall determine.

Normal Termination. The Sales Tax Exemption Period for an Applicant
Project will normally end upon the earlier of (i) completion of the
acquisition, construction, renovation and/or equipping of such project, (ii)
the specific date set by the Agency or (iii) the date upon which the Applicant
has received the benefit of one hundred percent (100%) of the approved
sales and use tax exemption regardless of whether the acquisition,
construction, renovation and/or equipping of such project has been
completed. The Agency and the Applicant shall agree on the estimated date
of completion of the project, and the sales and use tax exemption shall cease
on the agreed upon date, as stated in the Lease and Project Agreement or
other document evidencing the sales and use tak exemption, unless
terminated earlier in accordance with the terms of the lease agreement or
other document evidencing the exemption.

_/

Extension of Sales Tax Exemption Period/Increase in Amount. The Chief
Executive Officer of the Agency is autfiorized on behalf of the Agency to
approve (i) requests from Applicants regarding the extension of the
completion date of its project a/?d/the extension of the Sales Tax Exemption
Period, and (ii) requests from Applicants regarding an increase of sales and
use tax exemptions in an amount not to exceed $100,000, in connection with
the purchase or lease of equipment, building materials, services or other
personal property, without the need of approval of the Board of the Agency.

Items Exempte,df' The sales and use tax exemption granted by the Agency
with respect to an Applicant Project shall extend only to items acquired and
installed dﬁring the Sales Tax Exemption Period. The sales and use tax
exemption shall only apply to the purchase or lease of such items as more
partiCularly described in the Lease and Project Agreement or other such
document evidencing the sales and use tax exemption. Such Lease and
Project Agreement or other document shall also explicitly describe the items
which are not eligible for sales and use tax exemption.

Percent of Exemption. Unless otherwise determined by resolution of the
Agency, the sales and use tax exemption shall be equal to one hundred
percent (100%) of the sales and use taxes that would have been levied if the
project were not exempt by reason of the Agency’s involvement in the
project. If an exemption of less than one hundred percent (100%) is
determined by the Agency to be applicable to a particular Applicant Project,
then the Applicant shall be required to pay a PILOT Payment to the Agency
equal to the applicable percentage of sales and use tax liability not being
abated. The Agency shall remit such PILOT Payment, within thirty (30)




days of receipt thereof by the Agency, to the Affected Tax Jurisdictions and
New York State in accordance with Section 874(3) of the Act.

(C) Lease and Project Agreement. The final act of granting a sales and use tax
exemption by the Agency shall be confirmed by the execution by an authorized officer of the
Agency of a Lease and Project Agreement or other document entered into by the Agency and the
Applicant evidencing such exemption.

(D)  Required Filings, Reports and Records. The New York State Department of
Taxation and Finance requires that proper forms and supporting materials be filed with a vendor
to establish a purchaser’s entitlement to a sales and use tax exemption. Additionally, Section
874(8) of the Act requires project occupants and agents of the Agency to annually file with the
New York State Department of Taxation and Finance a statement of the value of all sales and use
tax exemptions claimed under the Act by the project occupant and/or all agents, subcontractors
and consultants thereof. The Applicant’s obligation to comply with such fequirements shall be
more fully described in the Lease and Project Agreement or other such document evidencing the
exemption.

v

SECTION 5. MORTGAGE RECORDING TAX EXF7MPTION.

(A)  General. The Act provides that mortgages granted by or joined by the Agency and
recorded by the Agency or caused to be recorded by the Agency are partially exempt from
mortgage recording taxes imposed pursuant to Article’11 of the Tax Law. The Agency has a policy
of partially abating mortgage recording taxes in accordance with the Act for the initial financing
or any subsequent refinancing for each project with respect to which the Agency grants a mortgage
to secure the indebtedness issued by the Agency. In instances where the initial financing
commitment provides for a construction financing of the project to be replaced by a permanent
financing of the project immediately/ilpon or shortly after the completion of the project, the
Agency’s policy is to abate the mortgage recording tax on a case-by-case basis on both the
construction financing and the pe/rmanent financing pursuant to the Act.

B) Non—Agenc«( Financings. In a straight-lease transaction where the Agency holds
title to or has a leasehold interest in the project, the determination to grant mortgage tax
abatement(s) for mortgages entered into by the Agency to secure loans or indebtedness incurred
by an Applicant tofinance the costs of an Applicant Project as provided for in the Lease and Project
Agreement, will be made by the Agency on a case-by-case basis in the sole discretion of the
Agency. ‘As described in Section (F) below, the Agency may enter into the mortgage even if it has
determined not to grant a mortgage recording tax abatement. The policy of the Agency is to consent
to the granting of a mortgage and to join in such mortgage, so long as the following conditions are
met:

(D) The documents relating to such proposed mortgage contain the Agency’s
standard non-recourse and hold harmless language and such other
provisions as the Agency may require, as provided to the lender;
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(2)  The granting of the mortgage is permitted under any existing documents
relating to the project, and any necessary consents relating thereto have been
obtained by the project occupant;

(3)  The payment of the Agency Fee relating to same; and

(4)  The granting of such mortgage recording tax exemption is in the best
interest of the Agency and in furtherance of the Agency’s public purposes
in accordance with the Act.

(C) Refinancing. It is the policy of the Agency to abate mortgage recording taxes on
any debt issued by the Agency for the purpose of refinancing prior bonds, notes or debt issued by
the Agency or loans or indebtedness incurred by an Applicant to finance the costs of an Applicant
Project as provided for in the Lease and Project Agreement, or on any modifications, extensions
and renewals thereof, so long as the Agency Fees relating to same have been pﬁid and the Applicant
is not in default under any agreements with the Agency. Additionally, in the event of a refinancing
of a mortgage in connection with a straight-lease transaction to which the Agency granted a
mortgage recording tax abatement, it is the policy of the Agency to abate mortgage recording taxes
with respect to such refinancing in an amount equal to the outstanding balance secured by the
current mortgage. The determination to grant any additional n{ortgage recording tax abatement on
any new indebtedness in connection with such refinancing shall be made by the Agency on a case-
by-case basis in the sole discretion of the Agency.

//A

(D) Non-Agency Projects. In the event that the Agency does not hold title to or does
not have a leasehold interest in a project, it is.the policy of the Agency not to join in a mortgage
relating to that project and not to abate any mortgage recording taxes relating to that project.

o~
(E)  Exemption Affidavit. The act of granting a mortgage recording tax exemption by
the Agency is confirmed by the execution by an authorized officer of the Agency of mortgage
recording tax exemption affidavif’ relating thereto.

(F)  Mortgage Ré:ording Tax Payments. If the Agency is a party to a mortgage that is
not to be granted a mortgage recording tax exemption by the Agency (a “non-exempt mortgage”),
then the Applicant and/or project occupant or other person recording same shall pay the same
mortgage recordipg taxes with respect to same as would have been payable had the Agency not
been a party to said mortgage (the “Normal Mortgage Tax”). Such mortgage recording taxes are
payable to the County Clerk of the County, who shall in turn distribute same in accordance with
law. If for any reason a non-exempt mortgage is to be recorded and the Agency is aware that such
non-exempt mortgage may for any reason be recorded without the payment of the normal mortgage
tax, then the Agency shall prior to executing such non-exempt mortgage collect a payment equal
to the normal mortgage tax and remit same within thirty (30) days of receipt by the Agency to the
Affected Tax Jurisdictions in accordance with Section 874(3) of the Act.
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SECTION 6. REAL ESTATE TRANSFER TAXES.

(A)  Real Estate Transfer Tax. Article 31 of the Tax Law provides for the imposition of
a tax upon certain real estate transfers. Section 1405(b)(2) of the Tax Law provides that transfers
into the Agency are exempt from such tax, and the New York State Department of Taxation and
Finance has ruled that transfers of property by the Agency back to the same entity which
transferred such property to the Agency are exempt from such tax. The policy of the Agency is
not to impose a payment in lieu of tax upon any real estate transfers to or from the Agency.

(B)  Required Filings. It shall be the responsibility of the Applicant and/or project
occupant to ensure that all documentation necessary relative to the real estate transfer taxes and
the real estate transfer gains tax are timely filed with the appropriate officials.

SECTION 7. REAL ESTATE TAX EXEMPTION.

7

(A)  General. Pursuant to Section 874 of the Act and Section 412-a of the Real Property
Tax Law, property owned by or under the jurisdiction or supervision or control of the Agency is
exempt from general real estate taxes (but not exempt from special assessments and special ad
valorem levies). However, it is the policy of the Agency that, notwithstanding the foregoing, every
non-governmental project will be required to enter into (i) #Lease and Project Agreement that
contains provisions for PILOT Payments or (ii) a standalone payment in lieu of tax agreement
acceptable to the Agency (in either case, a “PILOT Agreement”). Such PILOT Agreement shall
require PILOT Payments in accordance with the provisions set forth below.

(B)  PILOT Requirement. Unless the’Applicant and/or project occupant and the Agency
shall have entered into a PILOT Agreement, the project documents shall provide that the Agency
will not file a New York State Department of Taxation and Finance, Division of Equalization and
Assessment Form RP-412-a (an “Exemption Form”) with the Assessor and each Affected Tax
Jurisdiction with respect to the project, and the project documents shall provide that the Applicant
and/or the project occupant shalkbe required to make PILOT Payments in such amounts as would
result from taxes being levied on the project by the Affected Tax Jurisdictions as if the project
were not owned by or undeZthe jurisdiction or supervision or control of the Agency. The project
documents shall provide that, if the Agency and the Applicant and/or project occupant have entered
into (i) a Lease and Project Agreement that contains provisions for PILOT Payments or (ii) a
standalone PILOP’Agreement acceptable to the Agency, the project documents shall provide that
the Agency will file an Exemption Form with the Assessor and each Affected Tax Jurisdiction.
The terms of the PILOT Agreement shall control the amount of PILOT Payments until the
expiration or sooner termination of such PILOT Agreement. Except as otherwise provided by
resolution of the Agency, all real estate PILOT Payments are to be paid to the Agency for
distribution to the Affected Tax Jurisdictions. Upon expiration of the initial period as aforesaid, .
the assessment of the project shall revert to a normal assessment (i.e., the project will be assessed
as if the project were owned by the Applicant and not by the Agency). Also, any addition to the
project shall be assessed normally as aforesaid, unless such addition shall be approved by the
Agency as a separate project following notice and a public hearing as described in Section 859-a
of the Act. Other than fixing the final assessment for the initial period as aforesaid, the policy of
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the Agency is to not provide the Applicant and/or project occupant with any abatement, other than
abatements allowed under the Real Property Tax Law.

(C)  Required Filings. As indicated in subsection (B) above, pursuant to Section 874 of
the Act and Section 412-a of the Real Property Tax Law, no real estate tax exemption with respect
to a particular project shall be effective until an Exemption Form is filed with the assessor of each
Affected Tax Jurisdiction. Once an Exemption Form with respect to a particular project is filed
with a particular Affected Tax Jurisdiction, the real property tax exemption for such project does
not take effect until (1) a tax status date for such Affected Tax Jurisdiction occurs subsequent to
such filing, (2) an assessment roll for such Taxing Jurisdiction is finalized subsequent to such tax
status date, (3) such assessment roll becomes the basis for the preparation of a tax roll for such
Affected Tax Jurisdiction, and (4) the tax year to which such tax roll relates commences.

(D) PILOT Agreement. Unless otherwise determined by resolution of the Agency, all
PILOT Agreements shall satisfy the following general conditions: 7/

(1)  Real Property Tax Abatement. The Agency provides real property tax
abatements (“Real Property Tax Abatements™) in the form of reduction
of existing taxes and/or freezing existing taxes and/or abating the increased
taxes as the result of the project. Exoé%)t as may described in this UTEP,
the Agency’s standard PILOT Agreement will contain fixed PILOT
Payments for each tax year throughout the term of the PILOT Agreement
as determined by the Ageney in its sole discretion. The standard real
property tax abatement provided by the Agency is based on the total.
increased assessment fgré project over a ten (10) year period, however, the
Agency in its sole discretion may grant a fifteen (15) year PILOT
Agreement or grart a five (5) year extension of a ten (10) year PILOT
Agreement without such fifteen (15) year term be considered a deviation.
As required by the Act, unless otherwise agreed to by the affected taxing
jurisdictiol{s, all PILOT Payments must be disbursed by the Agency to the
Affe?ed Taxing Jurisdictions in proportion to the amount of real property
taxes and other taxes that would have been received by such Affected
Taxing Jurisdiction had the project not been tax exempt due to the Act.
Fach abatement of real property taxes pursuant to a PILOT Agreement is

/ based on a cost benefit analysis to determine if the project is eligible for the
standard exemption. In cases where a project does not meet Agency
guidelines for the standard exemption, a reduced abatement in terms of
percent and/or duration may be extended to the applicant, the amount of
such reduced abatement to be dependent on the facts and circumstances of
each particular case. The guidelines to determine eligibility for the standard
exemption are as follows:

(2) Industrial, manufacturing, research and development, commercial,
warehousing, distribution facilities, retail (subject to retail
restrictions in the Act), and corporate office facilities are all eligible
for the standard exemption. Speculative office projects may be
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eligible for the standard exemption if they are projected to provide
economic benefits in terms of jobs, involve significant capital
investments in the Town, repurpose existing vacant or nearly vacant
buildings, or will stimulate the local economy. The extent to which
the project will directly create or retain permanent private sector
jobs as well as “temporary” jobs during the construction period are
factors that will be considered by the Agency in determining if a
project is eligible for a PILOT Agreement. In addition, the level of
secondary “multiplier” jobs that will be created or retained as a
result of the project will be considered by the Agency. Current
policy is to rely on a cost benefit analysis of the project.

(b) Generally, new jobs created or existing jobs retained by the project

should have projected average annual salaries in line with the
median per capita income levels on Long Kland at the time of
application. Projects with low employment numbers may receive
reduced benefits. Further, labor intensive industries are viewed
favorably. The likelihood that a désirable project will locate in
another municipality/region/state, resulting in subsequent real
economic losses in the Town,the retention of current jobs at an
existing project, and the possible failure to realize future economic
benefits for attraction projects are factors that may be considered by
the Agency in granting’a PILOT Agreement.

(c) The total amount of capital investment and/or public benefit at the

project is a factor that may be considered by the Agency in granting
a PILOT/Agreement.

(d) The ex%ent to which a project will further local planning efforts by

upérading blighted areas, create jobs in areas of high
- unemployment, assist institutions of higher education, provide the

opportunity for advanced high-tech growth or diversify the Town’s

economic base. !

(e) The effect of the proposed project on the environment and the extent

®

to which the project will utilize, to the fullest extent practicable and
economically feasible, resource conservation, energy efficiency,
green technologies, and alternative and renewable energy measures.

For purposes of this UTEP, “Affordable Housing Projects” are
defined as housing projects (i) utilizing either four percent (4%)
Low Income Housing Tax credits AND tax-exempt bonds OR nine
percent (9%) Low Income Housing Tax credits, (ii) housing projects
that receive funding through the HOME, CDBG or any HUD
programs which restricts the income levels of the residents of the
housing project by the terms of the funding agreements or a

11
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Regulatory Agreement is recorded against the property restricting
the income levels of the residents of the residents of the housing

- project and the rent that may be payable by the residents, (iii)

Affordable Housing Projects that receive funding from a federal,
State, County, Village or Town agency, entity, program or authority
which restricts the income levels of the residents of the housing
project by the terms of the funding agreements or records a
Regulatory Agreement against the property restricting the income
levels of the residents of the Affordable Housing Project or the rent
that may be payable by the residents, or (iv) any housing project for
which the Agency receives a legal opinion acceptable to the Agency
that such housing project qualifies as an Affordable Housing Project
under federal or State law. Affordable Housing Projects may be
granted a PILOT Agreement for a term of up to 15 years with fixed
PILOT Payments to be determined by the”” Agency in its sole
discretion. Alternatively, in the sole discretion of the Agency, a
“10% Shelter Rent PILOT” may be used for the PILOT Agreement.
The “10% Shelter Rent PILOT” maybe for a 10-year term or a 15-
year term, at the sole discretion of the Agency, with PILOT
Payments set at an annual amoufit equal to 10% of the total revenues
of the Affordable Housing Project minus utilities of the Affordable
Housing Project. In ordgpfb determine the 10% Shelter Rent PILOT,
the revenue and utility information of the Affordable Housing
Project will need to be provided by the project Applicant to the
Agency in conjuriction with the Affordable Housing Project at the
time of the Application and thereafter on an annual basis. In the
event the Affordable Housing Project is financed by tax exempt
bonds or 9% Low Income Housing Tax Credits or the project is
subject to a recorded Regulatory Agreement recorded by a
Mtﬁicipality or a governmental entity restricting the income levels

- of the residents of the residents of the housing project and the

amount of rent payable by the residents, the PILOT Agreement may,
in the sole discretion of the Agency, run concurrently with the term
of the bond financing or the term of the Regulatory Agreement or
such period as may be required by a state or federal housing agency
or authority that is also providing financing or benefits to such
project or such lesser period as the Agency shall determine.

(g) For purposes of this UTEP, “Assisted Living Facilities” are defined

as facilities licensed or regulated by the State as assisted or enhanced
living facilities and may include memory care units or units to care
for persons with cognitive or physical disabilities who cannot safely
live or care for themselves independently. Assisted Living Facilities
may be granted a PILOT Agreement for a term of to 10 to 15 years
with fixed PILOT Payments to be determined by the Agency in its
sole discretion. However, in the event the Assisted Living Facility

12
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is financed by tax exempt bonds, the PILOT Agreement may run
concurrently with the term of the bond financing.

(h) For purposes of this UTEP, “Senior Living Facilities” are defined

(i)

)

as independent living facilities which are restricted for residents 55
years of age or older per the Town Code. Senior Living Facilities
may be granted a PILOT Agreement for a term of to 10 to 15 years
with fixed PILOT Payments to be determined by the Agency in its
sole discretion. However, in the event the Senior Living Facility is
financed by tax exempt bonds, the PILOT Agreement may run
concurrently with the term of the bond financing.

For Purposes of this UTEP, “Market Rate Housing Projects” are
defined as all housing projects other than Affordable Housing
Projects, Senior Living Facilities or Assisted Living Facilities.
Market Rate Housing Projects may be granted a PILOT Agreement
for a term of up to 7 years, starting at the current taxes on the land
and any existing buildings, structures’and improvements on the land
and increasing to full taxation at the end of the PILOT Term with
PILOT Payments to be deterfnined by the Agency, in its sole
discretion. However, Market Rate Housing Projects that are to be
wholly located in or substantially located in one of the areas
described below, may/B(e eligible to be granted in the Agency’s sole
and absolute discretion an enhanced PILOT Agreement for a 13 to
15-year term. The enhanced PILOT Agreement will generally equal
land-only taxes for three to five years. The remaining ten years will
generally mirror a “double 485-b” exemption. In order to be eligible
to receive an enhanced PILOT Agreement, Market Rate Housing
Projects must be located in one of the following areas: a Community
Development Block Grant area, an  Opportunity Zone, a

- revitalization area, a Transit Oriented Development, a Highly

Distressed Area (as defined in the Act), an established downtown, a
blighted area or parcel of land as per the Town’s Code, or if such
Market Rate Housing Project is part of a Town or Village planned
development zone or an incentive zoning program. All Market Rate
Housing Projects, regardless of whether it receives an enhanced

PILOT Agreement, must comply with the requirements of Section
7(D)(j) below.

All Market Rate Housing Projects will be required to include a
minimum of 10% affordable units and 10% workforce units to be
maintained as such for the life of the Lease and Project Agreement.
Each of the “affordable” units shall rent at a reduced rent to tenants
with an annual income at or below 80% of the median income for
the Nassau-Suffolk primary metropolitan statistical area as defined
by the Federal Department of Housing and Urban Development.
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Each of the “workforce” units shall rent at a reduced rent to tenants
with an annual income at or below 120% of the median income for
the Nassau-Suffolk primary metropolitan statistical area as defined
by the Federal Department of Housing and Urban Development.
The project shall enter into a contract with a local not-for-profit
housing advocacy group acceptable to the Agency to administer the
affordability of the affordable units and the workforce units. This
information must be provided to the Agency on an annual basis.
Compliance with the above requirements for a minimum of 10%
affordable units and a minimum of 10% workforce units will not
make a Market Rate Housing Project be considered to be an
Affordable Housing Project as defined in Section 7(D)(h) above.

(k) Approval of all housing projects will be at the sole discretion of the
Agency’s Board of Members. For housing pr(ﬁects undertaken, the
Agency may engage the services of a consultant to assist the Agency
to determine appropriate PILOT Payment levels based upon such
relevant factors, including, but not limited to, the total project costs,
projected rental income, unit size, number and configuration. All
project applicants for Markef Rate Housing Projects, Senior
Housing Living Facilities, Assisted Living Facilities and Affordable
Housing Projects must submit a feasibility study to the Agency
demonstrating the need for the project, other existing or planned
housing projects, the impact on the local taxing jurisdictions, the
impact on the local school district and the expected number of
children, if any, who are likely to attend the local school district, and
demonst;q,ting that the housing project complies with the Act.

(1) Electrical power generating facilities, electrical storage facilities,
co‘éeneration facilities, energy transmission lines or facilities,
-including electrical transmission lines, poles and underground

/ conduits, undersea electrical cables, convertor stations, electrical
interconnect facilities, equipment and substations, natural gas
pipelines and pumping stations, Renewable Energy Systems, and

/ other energy projects are eligible for PILOT Agreements for a term
of ten (10) years up to twenty-five (25) years following the
completion of the construction, acquisition, and equipping of the
project with fixed PILOT Payments determined by the Agency in its
sole discretion and subject to periodic escalation. In determining the
PILOT Agreement, the Agency, may consider the total amount of
power generated, stored or transmitted by such project and the
assessed value of such project.

2) Reduction for Failure to Achieve Goals: If the Agency’s approval of a
particular project is predicated upon achievement by the project of certain
minimum goals (such as creating and maintaining certain minimum
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€)

4)

&)

(6)

)

employment levels), the PILOT Agreement may provide for the benefits
provided thereby to the project to be reduced or eliminated if, in the sole
judgment of the Agency, the project has failed to fulfill such minimum
goals.

Expiration or Termination of PILOT Agreement: Upon expiration of the
initial period as aforesaid, the assessment of the project shall revert to a
normal assessment (i.e., the project will be assessed as if the project were
owned by the Applicant and not by the Agency). Also, any addition to the
project shall be assessed normally as aforesaid, unless such addition shall
be approved by the Agency as a separate project following notice and a
public hearing as described in Section 859-a of the Act. Other than fixing
the final assessment for the initial period as aforesaid, the policy of the
Agency is to not provide the Applicant and/or project occupant with any
abatement, other than abatements allowed under thé Real Property Tax
Law.

Special District Taxes: As indicated above, the Agency is not exempt from
special assessments and special ad valorem levies and accordingly, these
amounts are not subject to abatement’t by reason of ownership of or the
involvement in the project by the Agency. The PILOT Agreement shall
make this clear and shall requirgthat all such amounts be directly paid by
the Applicant and/or project occupant. However, Applicants and project
occupants should be aware that the courts have ruled that an Agency-
sponsored project is also eligible to apply for an exemption from special
district taxes pursuant to Section 485-b of the Real Property Tax Law. Ifan
applicant or projeet occupant desires to obtain an exemption from special
district taxes pufguant to said Section 485-b, it is the responsibility of the
Applicant and/or project occupant to apply for same at its sole cost and
expense.

Payrfient of PILOT Payments: Unless otherwise determined by resolution
of the Agency or otherwise provided for in a Lease and Project Agreement
ora PILOT Payment invoice from the Agency, all PILOT Payments payable
to an Affected Tax Jurisdiction shall be billed and collected directly by the
Agency. Pursuant to Section 874(3) of the Act, such PILOT Payments shall
be remitted to each Affected Tax Jurisdiction within thirty (30) days of
receipt.

Late Payment of PILOT Payments: Any PILOT Payments that are not paid
on the date that such payments are due shall be subject to penalties and

interest as required by the Act and the Lease and Project Agreement or the
PILOT Agreement.

Recapture: All PILOT Agreements are subject to Recapture upon the
recurrence of a Recapture Event.
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®) Enforcement: An Affected Tax Jurisdiction which has not received a
PILOT Payment due to it under a PILOT Agreement may exercise its
remedies under Section 874(6) of the Act. In addition, such Affected Tax
Jurisdiction may petition the Agency to exercise whatever remedies that the
Agency may have under the project documents to enforce payment; and if
such Affected Tax Jurisdiction indemnifies the Agency and agrees to pay
the Agency’s costs incurred in connection therewith, the Agency may take
action to enforce the PILOT Agreement. ‘

(E)  Real Property Appraisals. Since the policy of the Agency stated in this Section 7
is to base the value of a project for payment in lieu of tax purposes on a valuation of such project
performed by the respective Assessors, normally a separate real property appraisal is not required.
However, the Agency may require the submission of a real property appraisal if (1) the Assessor
of any particular Affected Tax Jurisdiction requires one, or (2) if the valuation of the project for
payment in lieu of tax purposes is based on a value determined by the Applicant or by someone
acting on behalf of the Applicant, rather than by an Assessor of an Affected Tax Jurisdiction or by
the Agency. In lieu of an appraisal, the Agency may require thét an Applicant submit to the
Agency and each Assessor a certified enumeration of all project costs. If the Agency requires the
submission of a real property appraisal, such appraisal shall e prepared by an independent MAI
certified appraiser acceptable to the Agency.

e
SECTION 8. PROCEDURES FOR DEVIA/TION.

(A) General. In the case wherev,,th’le Agency may determine to deviate from the
provisions of this Uniform Tax Exemption Policy pursuant to the provisions of Section 3(B)
hereof, the Agency may deviate from tﬁp provisions hereof, provided that:

e The Agency adopts a resolution (a) setting forth, with respect to the
proposed deviation, the amount of the proposed Tax Exemption, the amount
and nature of the proposed PILOT, the duration of the proposed Tax
Exen{ption and the details of the proposed PILOT and whether or not a Tax
Exemption of any kind shall be granted, (b) indicating the reasons for the
proposed deviation, and (c) imposing such terms and conditions thereof as

7/ the Agency shall deem just and proper; and

2) As provided in Section 3(D) hereof, the Agency shall give prior written
notice of the proposed deviation from this Uniform Tax Exemption Policy
to each Affected Tax Jurisdiction, setting forth therein a general description
of the proposed deviation and the reasons therefore. As required by the Act,
the Agency shall give such notice to each Affected Tax Jurisdiction prior to
the consideration by the Agency of the final resolution determining to
proceed with such proposed deviation from this Uniform Tax Exemption
Policy.
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(B)  Agency-Owned Projects. Where a project (1) constitutes a Non-Applicant Project,
(2) is otherwise owned and operated by the Agency or (3) has been acquired by the Agency for its
own account after a failure of a project occupant, such project may at the option of the Agency be
exempted by the Agency from all taxes, to the extent provided in Section 874(1) and (2) of the
Act.

(C)  Unusual Projects. Where a project is unusual in nature and requires special
considerations related to its successful operations as demonstrated by appropriate evidence
presented to the Agency, the Agency may consider the granting of a deviation from the established
exemption policy in accordance with the procedures provided in Section 3(B) and Section 8(A)
hereof. The Agency may authorize a minimum payment in lieu of tax or such other arrangement
as may be appropriate.

SECTION 9. RECAPTURE. y

(A)  Recapture of Agency Benefits. It is understood and agreed by the Applicant that
the Agency will enter into a Lease and Project Agreement or PILOT Agreement to provide
financial assistance and grant Tax Exemptions to the Applicant as an inducement to the Applicant
to acquire, locate, construct, renovate, equip and operate a project in the Town in order to
accomplish the Public Purposes of Agency under the Act. kfpon the occurrence of a Recapture
Event, the Agency will recapture up to 100% of the Recaptured Benefits in accordance with the
Act and the provisions of the Lease and Project Agree;r{ent and the PILOT Agreement.

4

(B)  For purposes of this UTEP, “Recaptured Benefits” shall mean all direct monetary
benefits, Tax Exemptions and abatements and other financial assistance, if any, derived solely
from the Agency’s participation in the transaction contemplated by the Lease and Project
Agreement and the PILOT Agreement including, but not limited to, the amount equal to 100% of:

//‘

@) mortgage recording tax exemption; and

(i)  sales and use tax exemption savings realized by or for the benefit of the
Applicant, including any §aV1ngs realized by any agent of the Applicant pursuant to the Lease
Agreement and Project Agreement and each sales tax agent authorization letter issued in
connection with the Lease Agreement and Project Agreement (“Sales Tax Savings”); and

(ii’l{ Real Property Tax Abatement savings granted pursuant to the Lease
Agreement and Project Agreement and the PILOT Agreement (i.e., full Taxes on the Facility less
the PILOT Payments) (the “Real Property Tax Abatement Savings”).

(C)  Recaptured Benefits, upon the occurrence of a Recapture Event in accordance with
the provisions of the Lease Agreement and Project Agreement and the declaration of a Recapture
Event by notice from the Agency to the Applicant, shall be payable directly to the Agency or to
the State of New York if so directed by the Agency within ten (10) days after such notice of a
Recapture Event.

(D)  For purposes of this UTEP a “Recapture Event” shall mean any of the following
events:

4822-4746-5660.4 1 7




(i) The occurrence and continuation of an Event of Default under the Lease
Agreement and Project Agreement, which remains uncured beyond any applicable notice and/or
grace period, if any, provided hereunder; or

(i)  The Facility shall cease to be a “project” within the meaning of the Act, as
in effect on the Closing Date, through the act or omission of the Applicant; or

(iii)  The sale of the Facility or closure of the Facility and/or departure of the
Applicant from the Town, except as due to casualty, condemnation or force majeure; or

(iv)  Failure of the Company to create or cause to be maintained the number of
FTE jobs at the Facility as provided in the Lease and Project Agreement, which failure, in the sole
judgment of the Agency, is not reflective of the business conditions of the Applicant or the
subtenants of the Applicant, including without limitation loss of major sales, revenues, distribution
or other adverse business developments and/or local, national or infernational economic
conditions, trade issues or industry wide conditions; or

(v)  Any significant deviations from the project,information contained in the
Application which, in the sole judgment of the Agency, would constitute a significant diminution
of the Applicant’s activities in, or commitment to, the Town O}Brookhaven, Suffolk County, New
York; or

(vi)  The Applicant receives or claims Sales Tax Savings in connection with the
project work in excess of the maximum amount of the sales and use tax exemptions authorized by
the Agency or receives or claims Sales Tax Sayirﬁ/gs prior to the commencement of the Sales Tax
Exemption Period of after the Sales Tax Exemption Period; provided, however, that the foregoing
shall constitute a Recapture Event with respect to such excess Sales Tax Savings only. It is further
provided that failure to repay the Salgs’ Tax Savings within thirty (30) days shall constitute a
Recapture Event with respect to all Récaptured Benefits.

(E)  IfaRecapture Evélt has occurred due solely to the failure of the Applicant to create
or cause to be maintained thg'number of fulitime equivalent employees (“FTEs”) at the project as
provided in the Lease and»'lgr:oject Agreement in any year but the applicant has created or caused
to be maintained at least 85% of such required number of FTEs for such year, then in lieu of
recovering the Recaptured Benefits provided above, the Agency may, in its sole discretion, adjust
the PILOT Paymeﬁts due under Lease and Project Agreement and the PILOT Agreement on a pro
rata basis so that the amounts payable will be adjusted upward retroactively for such year by the
same percentage as the percentage of FTEs that are below the required FTE level for such year.
Such adjustments to the PILOT Payments may be made each year until such time as the Applicant
has complied with the required number of FTEs pursuant to the Lese and Project Agreement.

(F)  Furthermore, notwithstanding the foregoing, a Recapture Event shall not be deemed
to have occurred if the Recapture Event shall have arisen as a result of (i) a “force majeure” event,
(ii) a taking or condemnation by governmental authority of all or part of the Facility, or (iii) the
inability or failure of the Applicant after the project shall have been destroyed or damaged in whole
or in part (such occurrence a “Loss Event”) to rebuild, repair, restore or replace the project to
substantially its condition prior to such Loss Event, which inability or failure shall have arisen in
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good faith on the part of the Applicant or any of its affiliates so long as the applicant or any of its
affiliates have diligently and in good faith using commercially reasonable efforts pursued the
rebuilding, repair, restoration or replacement of the project or part thereof.

(G)  The Applicant will be required under the Lease and Project Agreement to furnish
to the Agency, and to cause any sublessee of the project to furnish, the Agency with written
notification within thirty (30) days of actual notice of any facts or circumstances which would
likely lead to a Recapture Event or constitute a Recapture Event hereunder. The Agency shall
notify the Applicant of the occurrence of a Recapture Event under the Lease and Project
Agreement, which notification shall set forth the terms of such Recapture Event.

(H) Inthe event any payment of Recaptured Benefits owing by the Applicant under the
Lease and Project Agreement shall not be paid on demand by the Agency, such payment shall bear
interest from the date of such demand at a rate equal to ten percent (10%) but in no event at a rate
higher than the maximum lawful prevailing rate, until the Applicant shall hay€ made such payment
in full, together with such accrued interest to the date of payment, to the Agency (except as
otherwise specified above).

¢9) The Applicant shall be required by the Lease and Project Agreement to pay to the
Agency all reasonable out of pocket expenses of the Agency, including without limitation,
reasonable legal fees, incurred with the recovery of all Recaptured Benefits.

4822-4746-5660.4 1 9




EXHIBIT F
Cost Benefit Analysis

Reasonableness Assessment for Financial Assistance, prepared by Camoin Associates

4894-8011-0091.2
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